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PURPOSE 


The purpose of this Association shall be to bring into close contact by association and 
communication lawyers, barristers and solicitors who are residents ofthe United States of 
America, or any of its possessions, or of the Dominion of Canada, or of the Republic of Cuba, 
or of the Republic of Mexico, who are actively engaged wholly or in part in practice of that 
branch of the law pertaining to the business of insurance in any of its branches, and to In- 
surance Companies; for the purpose of becoming more efficient in that particular branch of 
the legal profession, and to better protect and promote the interests of Insurance Companies 
authorized to do business in the United States or Dominion of Canada or in the Republic of 
Cuba, or in the Republic of Mexico; to encourage cordial intercourse among such lawyers, 
barristers and solicitors, and between them and Insurance Companies generally. 




















President’s Page 


— 


<i year 1945 will live in memory as that which brought to the 

world the extremes of sorrow and happiness, the utmost of anxiety 
and relief. We rejoice that, in part, our prayers have been answered 
and that faith in the present and hope of the future were not lost. 
Now that the immediate perils of war are past may our thoughts still 
be devoted to the fulfillment of that faith and hope to the end that 
the dream of centuries will become a reality. 


The 14th of August and the change in the requirements of the 
government came too late to permit the holding of the annual meeting 
at any date near that upon which it usually has been held. Therefore, 
as announced in the July Journal, there will be no convention this 
year. The decision to that effect was reviewed, after it became known 
that restrictions probably would be removed to a considerable extent 
in December. It was thought, however, that many would not find 
attendance during that month to be possible, and so no change was 
made. In spite of all this year has brought, it is keenly disappointing 
that almost twelve months will pass before we can welcome in person 
those who, during the year, have become members, and join with them 
in a realization of the pleasure and benefits which always come from 
our annual reunion. In the interim, please remember that your sug- 
gestions as to the activities of the Association are of inestimable value 
and that the cooperation of every member is most important. The 
Editor will be assisted materially by the receipt of articles for the 
Journal and it is hoped that, through your contributions, we all shall 
profit from your research. 


The opportunity of taking part in the honoring of a former presi- 
dent of this Association will draw many of us to Cincinnati in Decem- 
ber when Willis Smith will be inducted as President of the American 
Bar. Attending that meeting will be a privilege which must not be 
neglected, and perhaps we can have one or two informal sessions in 
lieu of the regular ones we cannot have. 


F. B. BAYLor, 
President 
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TO MEMBERS WHO HAVE AND ARE 
SERVING IN THE ARMED FORCES 


E ARE glad that many of you have 

returned to your homes and to the 
practice of your profession, and that by the 
end of this year a large percentage of our 
members will be at home and will resume 
the practice of law. We welcome you home 
and we all expect to see you at our 1946 
annual meeting. As many of you have re- 
ceived the Journal during your absence you 
probably have been advised that we were 
unable to hold the 1945 annual meeting 
due to war conditions. It is important that 
upon returning home and resuming the 
practice of law each of you notify the Sec- 
retary of your return to civilian life and 
advise: the Secretary of any change in your 
business address or firm name, and if con- 
venient send a copy of such notice to the 
Journal office. 

We are interested in your experiences 
while in the service, whether they pertain 
to law or quasi legal or otherwise. Hence, 
the Journal welcomes letters, articles and 
contributions from you. I am sure that the 
members of the Association will be glad 
to hear from you through the medium of 
the Journal. Your president, your secretary 
and your editor have endeavored to supply 
you with copies of the Journal as published 
regardless of your overseas assignments. 

I have received the following letter from 
Billy Porteous, which I am sure will be 
read with interest: 


“Dave McAllister wrote me on 10 July 
1945 with reference to the Journal which I 
have always enjoyed reading. I now have 18 
months: in: the Pacific and expect to be 
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home in October and since I have many 
more points than needed under the Navy 
point system, the chances are that I will 
be back in the office about the first of the 
year, therefore, it would not be right to 
further add to the already overburdened 
naval mail in the Pacific by sending me the 
Journal. Y’ll get the copy when I get home. 

Received a nice letter from Lon Hocker, 
Jr., and hope to be in the same port with 
him in a few days. I had the pleasure of 
seeing Teddy Bethea who introduced me 
to General MacArthur and spent a pleasant 
half hour with the General who, inciden- 
tally, is very fond of Teddy. 

Since last writing you, I left the Solo- 
mons and have been to Leyte, Mindoro, 
Subic Bay, Manila, etc., but of course can’t 
say where we are now. I am pleased to have 
command of this ship which has two planes 
to its credit and of course a wonderful 
crew. 

I am sending a copy of this letter to Dave 
McAlister. Dave, I'll do my best to give 
you competition at skeet. While at Munda, 
I shot skeet with the aviators several times 
a week and had a lot of hunting, not only 
of Japs, but of birds which were plentiful, 
including ducks.” 

* * * 
WILLIS SMITH 

Our former president, Willis Smith, will 
be elected president of the American Bar 
Association at its December meeting in 
Cincinnati. We all admire and love Willis 
and deeply appreciate his untiring efforts 
as an officer of our Association. As many 
members of Insurance Counsel as possible 
should attend the meeting of the American 
Bar as a tribute to Willis Smith. I hope 
that President Baylor can arrange for us 
to get together in Cincinnati. 

* * 

WORKMEN’S COMPENSATION— 
STATEMENT OF PRINCIPLES OF 
INSURANCE CLAIM MANAGEMENT 
AND PRACTICE IN THE FIELD 


Mr. M. E. Bobick, Superintendent of the 
Claim Department of the Globe, Eagle and 
Royal Indemnity Companies of’ New York, 
sometime ago sent me a Statement of Claim 
Principles. I believe that every trial lawyer 
who handles compensation matters for in- 
surance companies should be familiar with 
this statement, as I believe that it is sound 
and is timely- promulgated. I am, therefore, 
publishing this statement in full: ; 
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STATEMENT OF PRINCIPLES 


1. All legitimate claims should be paid 
promptly and fully. In order to accomplish 
this, an immediate investigation of the 
facts and coverage should be made upon 
receipt of notice of injury. As far as pos- 
sible, all questions should be covered 
thoroughly in first interviews. If any doubt 
exists as to the amount due, the claimant 
should be paid the sum which, in the judg- 
ment of the claims representative, fairly 
represents the value of the claim, subject 
to whatever subsequent adjustment may be 
found necessary. It should always be re- 
membered that receipt of a compensation 
check on the day it is due is of great im- 
portance to the claimant. 

2. A frank and friendly attitude should 
be adopted towards all claimants. If there 
is any question of compensability, he 
should be told of the insurer’s position at 
the earliest possible moment. 

3. The best medical and surgical atten- 
tion possible should be provided in those 
states whose laws permit the carriers to se- 
lect the physician and surgeon. The insur- 
er’s objective and that of the injured man 
are identical in this respect. By receiving 
the best medical care, the worker, in the 
average case, will be rehabilitated and re- 
turned to full earning capacity more 
promptly. The physician should never feel 
that he must “favor” the carrier in order 
to retain its business. 

4. Only when necessary should cases go 
to hearings. Full use of informal confer- 
ences, where possible, should be made. 
Only real issues should be raised. Adjourn- 
ments should be avoided and cases fully 
prepared before hearings. Appeals should 
be taken only when reasonable grounds 
exist—not simply because of disappoint- 
ment. 

5. Payments should be made directly to 
beneficiaries. They should be made 
through the employer only when that meth- 
od will expedite receipt of payment, or be 
more convenient to the injured man or his 
dependents. After payment of compensa- 
tion has started, following an agreement or 
award, it should not be discontinued be- 
cause of change in the status of disability, 
except when otherwise provided by law, 
until the injured party is so advised or re- 
turns to work. 

6. Employers should be given every as- 
sistance in obtaining an adequate under- 
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standing of the proper operation of the 
workmen’s compensation system. The nec- 
essity for promptly reporting the occur- 
rence of injuries should be impressed upon 
them by agent or broker, working in close 
cooperation with the Claim Department. It 
should be explained, when necessary, why 
certain claims may have to be contested 
and why, in other instances, payment must 
be made. Employers should not be advised 
that the employment of handicapped work- 
ers, for tasks they are fitted to perform, is 
undesirable. 

7. There should be complete coopera- 
tion with the agencies administering the 
Workmen’s Compensation Laws. Personal 
contact with them should be established 
and periodical conferences held to learn at 
first hand of any possible complaints or 
criticisms. Full compliance with the provi- 
sions of the Workmen’s Compensation 
Laws must be observed. The high level on 
which the business of Insurance is con- 
ducted should be apparent through the fair 
dealing and efficiency of its representatives. 

8. Dishonest claims should be fought. It 
is a duty the carrier owes its policyholders, 
honest claimants, and itself. But intent to 
defraud should be clear before it is con- 
cluded that the claimant is dishonest. 

9. The great and exacting responsibili- 
ties of insurance companies in the proper, 
economical and efficient administration of 
Workmen’s Compensation Laws must be 
freely accepted by those engaged in claims 
management. Through their actions, they 
should continue to demonstrate the ability 
of insurance companies to retain the confi- 
dence of employers, employees, compensa- 
tion administrators and the public as a 
whole. The insurance business, thus con- 
ducted on a high level of social awareness 
and motivated by a complete appreciation 
of its responsibilities, will stand the test of 
scrutiny from all other points of view. 

* *# 
CONVICTION OF DRIVER MAY 
AFFECT DEFENSE OF SUIT 
FOR DAMAGES 


Trial lawyers are not supposed to defend 
the driver of a vehicle in a criminal or 
police court for reckless driving in behalf 
of the insurance carrier, and at the expense 
of the insurance carrier. Although this be 


true the conviction or acquittal of the driv- 
er and the evidence which may or may not 
be brought out at the criminal prosecution 
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are Of importance at a later date in the 
defense of a’: damage suit against the driver 
and possibly his employer. 

In this connection the following may be 
of interest. The following cases support the 
proposition that a conviction of a person 
in a criminal court after a plea of not guil- 
ty has been entered, or after a plea of guilty 
has been entered, may be shown in the trial 
of a civil case where the same issues are in- 
volved as prima facie evidence of his guilt, 
it being in the nature of an admission of 
the facts.—Sovereign Camp WOW v. Gunn, 
227 Ala. 400, 150 So. 491; Sovereign Camp 
WOW v. Gunn, 229 Ala. 508, 158 So. 192; 
Fidelity-Phenix Fire Insurance Co. v. Mur- 
phy, 231 Ala. 680, 166 So. 604; Fidelity- 
Phenix Fire Insurance Co. v. Murphy, 226 
Ala. 226, 146 So. 387. 

Judge McElroy, presiding judge of the 
Circuit Court of Jefferson County, Ala- 
bama, in Birmingham, has indicated that 
in his opinion if a plea of nolo contendere 
is entered in the criminal case, and the de- 
fendant is convicted, the judgment of con- 
viction cannot be introduced on the trial 
of the civil case involving the same issues. 
This ruling of Judge McElroy is supported 
in the case of Fidelity-Phenix Fire Insur- 
ance Company v. Murphy, 231 Ala. 680, 
686, 166 So. 604, wherein Mr. Justice 
Thomas, speaking for the Supreme Court 
of Alabama, said: 


“We advert to the nature of the plea 
entered as ‘nolo contendere’ in the feder- 
al jurisdiction, which was not a ‘plea in 
the strict sense’ in criminal law, and was 
not conclusive in that it was no more 
than a formal declaration by the accused 
that he would not contend with the pro- 
secuting authorities under the charge. 
This procedure is allowable only upon 
leave and acceptance of the court, and 
when accepted becomes an implied con- 
fession of guilt for the purpose of that 
case. The effect of the general authori- 
ties is that such plea has no effect be- 
yond the particular case, and cannot be 
used against the defendant as an admis- 
sion in any civil suit for the same act. 
16 C.J. p. 404; United States v. Norris, 
281 U.S. 619, 50 S. Ct. 424, 74 L. ed. 
1076; Pharr v. United States (C.C.A.) 48 
F. (2d) 767, 770; Hudson v. United 
States, 272 U.S. 451, 47 S. Ct. 127, 71 L. 
ed. 347; Tucker v. United States (C.C.A.) 
196 F. 260, 41 L.R.A. (N.S.) 70, 73. In 
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the court’s ruling as to this there was no 
error.” 


But, on rehearing in the same case, Jus- 
tice Thomas calls attention to the fact that 
a plea of nolo contendere is not recognized 
in this jurisdiction. He says: 


“We have indicated the nature and 
limited power of a_plea of nolo conten- 
dere, which may be interposed in a fed- 
eral court by the consent of its presiding 
judge. No such plea is recognized; nor 
could one be entered or sentence had 
thereon; under our system of jurispru- 
dence. There was no error in sustaining 
plaintiff's objection to the offer by defen- 
dant to introduce in evidence—for the 
stated purpose of disqualifying Murphy 
as a witness—his conviction and sentence 
entered (on such plea) in the United 
States District Court for perjury or sub- 
ornation of perjury. The plea of nolo 
contendere served its purpose in that 
court. Since it did not obtain and could 
not be entered in the state court, it must 
be limited in its effect, purpose, and good 
faith. We have an analogy, in equity, 
well stated in Prowell v. Wilson, 219 Ala. 
645, 123 So. 38, in the express and lim- 
ited effect or protestation in the caption 
of a plea to prevent a defendant from be- 
ing concluded in another suit by admis- 
sions so made. 

“In accord with our decisions, as in- 
dicated on the original hearing, the trial 
court instructed the jury as affecting 
plaintiff's creditability, and not as to his 
disqualification as a witness, by reason of 
the nature of the plea he entered. 

“We have re-examined, on rehearing, 
the effect of our statute, section 7722, 
Code, as to its application to convictions 
in the Federal courts for perjury or sub- 
ornation of perjury. The view now en- 
tertained denies the application for re- 
hearing.” 


And, in the same case, on rehearing, Mr. 
Justice Bouldin said: 


“The law may be considered in a form- 
ative state on the question immediately 
before us. We consider our cases state the 
better reason, and that a witness con- 
victed of perjury in a federal court in 
Alabama is rendered incompetent in the 
courts of Alabama. 
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“In this cause, however, we are im- 
pelled to hold there was no judgment of 
conviction with the usual incidents to a 
conviction for perjury on a plea of guilty 
or not guilty. 

- “The record shows the judgment en- 
tered on a plea of nolo contendere. This 
is a special and limited plea recognized 
in some jurisdictions. It may not be filed 
as matter of right, but only allowable 
upon acceptance of the court. When so 
accepted, it has the effect of a compro- 
mise agreement between the state and 
the accused to the effect that a judgment 
‘of conviction be entered, but only for 
the purposes of the particular case, not 
to become evidence against the accused 
in any other proceeding. Such a plea, 
therefore, enters into and limits the 
judgment of conviction rendered thereon. 
The sovereign having entered into such 
covenant with defendant, evidenced by 
acceptance of such plea, good faith de- 
mands that the judgment be given no 
more effect than thus stipulated. 16 C.]. 
p. 404, and notes.” 


Regardless of the foregoing, in view of 
the fact that the practice has apparently 
grown up in the Police Court to allow the 
defendant to enter a plea of nolo con- 
tendere, and inasmuch as Judge McElroy 
and other Circuit Court judges, hold that 
where such plea is entered, the judgment 
of conviction thereunder cannot be intro- 
duced on the trial of the civil case involv- 
ing the same issues, it would seem the part 
of good practice to enter a plea of nolo con- 
tendere in cases in the police court if there 
is a possibility later of a suit for damages 
being instituted. 

In. the case of Grimes v. Fuller, 180 So. 
321, an action in tort to recover damages 
for personal injuries sustained by plaintiff 
growing out. of an automobile accident, 
where the driver of defendant’s car testi- 
fied that on the occasion of the accident he 
drove the car in a proper manner and not 
recklessly, the Supreme Court held it was 
not error to permit plaintiff to ask the wit- 
ness whether he had pled guilty to charge 
of reckless driving growing out of his op- 
eration of defendant’s automobile at the 
time and place of the accident, since the 
testimony called for by the question tended 
to impeach the testimony of the witness on 
that point. 
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WHO IS A GUEST UNDER THE 
GUEST STATUTES ENACTED 
BY MANY STATES? 


Generally speaking your editor has for 
sometime been of the opinion that a guest 
is a person who was invited to ride in the 
car of another and. paid nothing for the 
ride directly or indirectly. However, the 
case of Blair, et al, v. Greene, reported in 
22 So. (2d) 834, appearing in the advance 
sheet September 6, 1945, leaves the status of 
a guest somewhat in confusion. Chief Jus- 
tice Gardner and Justices Livingston and 
Stakely of our Supreme Court dissented. 
A majority of the court appeared to have 
concurred in the interpretation of the 
Guest Statute, but disagreed with Justice 
Livingston, who wrote the dissenting opin- 
ion, on his interpretation of the evidence 
and as to whether or not the deceased was 
a guest or an employee should have been 
submitted to the jury, etc. 

Justice Livingston, however, in his dis- 
senting opinion, made some observations 
and pronouncements which are significant 
and worthy of consideration by the Bar. 
Space will not permit me to relate the facts 
as found by the court except briefly to 
say that the deceased met his death while 
riding to his home after the completion of 
his work in a car which was furnished by 
Blair for the use of his superintendent. It 
apeared that the superintendent was not 
obigated to transport the employee or to 
invite him to ride, but it might or might 
not have been to the interest of Blair, the 
contractor, to assist his employees in getting 
to and from work. The Court had this to 
say: 


“Where a master places at the disposal 
of his servant an automobile to be used 
by the servant in going to and from his 
work, the transportation is beneficial to 
both, and the relation of master and ser- 
vant continues while the automobile is 
used for such purpose. Dunbaden v. 
Castles Ice Cream Co., 103 N.J.L. 427, 
1385 A. 886; Auer v. Sinclair Refining 
Co., 103 N.J.L. 372, 187 A. 555, 54 ALL. 
R. 623; Ackerson v. Edwin M. Jennings 
Co., 107 Conn. 393, 140 A. 760, 56 A.L.R. 
1127; Silent Automatic Sales Corporation 
v. Stayton, 8 Cir. 45 F. 2d. 471.” 


The court further quotes with approval 
from Vol. 4, Blashfield, Cyclopedia of Au- 
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tomobile Law and Practice, page 80, para. 
2292, as follows: 


“One important element in determin- 
ing whether a person is a guest within 
the meaning and limitations of such sta- 
tutes is the identity of the person or per- 
sons advantaged by the carriage. If, in 
its direct operation, it confers a benefit 
only on the person to whom the ride is 
given, and no benefits, other than such 
as are incidental to hospitality, compan- 
ionship, or the like, upon the person ex- 
tending the invitation, the passenger is a 
guest within the statutes; but, if his car- 
riage tends to the promotion of mutual 
interests of both himself and the driver 
and operates for their common benefit 
or if it is primarily for the attainment 
of some objective or purpose of the op- 
erator, he is not a guest within the mean- 
ing of such enactments.” 


The court also quotes with approval 
from the Humphreys Case, reported in 129 
P. 2d 119, as follows: 
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“To take a person riding in an auto- 
mobile out of the ‘guest’ status, it is not 
necessary that compensation for the ride 
be a strict contractual consideration or 
that an enforceable contract relation rel- 
ative to the ride should exist between 
the parties.” 


“If the excursion is not purely social, 
any benefit to the driver of the automo- 
bile conferred or anticipated or mutual 
benefit present or anticipated to the driv- 
er and the person carried is sufficient to 
take the case out of the automobile guest 
statute.” 


“If an employer, as a regular practice, 
affords transportation to its employees to 
and from the nearest town and maintains 
an automobile in part for that purpose, 
an employee riding to such town on an 
errand of his own by virtue of the privi- 
lege is not within the automobile guest 
law, although the transportation is a 
mere revocable privilege.” (Italics sup- 
plied.) 


Annual Report of Robert M. Noll, Treasurer 


Marietta, Ohio 


AUGUST 1, 


RECEIPTS 

BALANCE ON HAND, August I, 
1944—Cash and Series “G” 
Bonds, etc. $26,865.69 

INTEREST ON SAVINGS ACCOUNT— 
The Citizens Bank Co., Bever- 
ly, Ohio_. 

ReFunp from L. G. Carey (on 
Convention Ex. Advance) 

JOURNAL SUBSCRIPTIONS - 

RECEIVED from Oscar J. Brown— 
Profit on January Luncheon 
in New York... 

INTEREST ON “G” BOnps... 

Durs Cotectep for 1944. 

Dues Cottectep for 1945 


40.44 


208.88 
61.13 


77.00 
187.50 
761.00 

11,258.00 


TotraL RECEIPTS $39,459.64 
EXPENDITURES 
Convention, 1944 __ 
Secretary—David I. McAlister __. 
Treasurer—R. M. Noll. 
Legislative Committee _. 
Journal __ 
Refunds to Members _ 


$ 3,062.46 
2,367.07 
843.40 
27.88 
5,161.82 
126.00 


1944 TO JULY 31, 


1945 


87.50 
127.14 
47.61 
294.50 


President—Eager 

President—Baylor 

Incidentals 

Printing & Stationery. : 

Committee on Practice & Pro- 
cedure - 

Mid-Winter Meeting, New Or- 
leans 


22.95 


2,517.42 


ToraL EXPENDITURES $14,685.75 


RECAPITULATION 


Tora RECEIPTS, etc... _...$39,459.64 
ToTaL EXPENDITURES 14,685.75 


BALANCE ON HAND, July 31, 1945_$24,773.89 


THe Asove BALANCE, $24,773.89, 
POSITED AS FOLLOWS: 
The Peoples Banking & Trust Co., Mari- 
etta, Ohio, Checking Account____$5,696.09 
The Citizens Bank Co., Beverly, Ohio, Sav- 
ings Account which draws 1% interest 
$4,077.80 
“G” War Bond No. 83267-G, Registered 
in the name of “R. M. Noll, Treas., The 


Is De- 
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International Association of Insurance 
Counsel i 
“G” War Bond No. V-212522-G, Registered 
in the name of “International Ass’n of 
Ins. Counsel, R. M. Noll, Treas., Peoples 
Bk. Bldg., Marietta, Ohio, an unincor- 
porated association” ______._______ $5,000.00 
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“G” War Bond No. V-188733-G, Registered 
“International Ass’n. of Ins. Counsel, 
Marietta, Ohio, an unincorporated Ass’n” 

: -....---- $5,000.06 


Respectfully submitted, 
R. M. Noi, Treasurer 


Report of The Home Office Counsel Committee 


UE to the wartime restriction on trav- 

el, this Committee has been unable to 
hold meetings. The Committee has, how- 
ever, adopted the project of increasing the 
number of our Home Office members. We 
believe that the great majority of the mem- 
bers of the Association should be lawyers 
who are engaged in the independent prac- 
tice of law. On the other hand, we are of 
the opinion that as far as Home Office 
Counsel are concerned there are factors in 
the situation which would make it advan- 
tageous if there could be practically a full 
representation of this group in the Associa- 
tion. This for the reason that the Associa- 
tion is intended to form a means of con- 
tact between the limited number of Home 
Office Counsel and the vast number of 
practicing lawyers, so that there can be a 


better understanding and better coopera- 
tion in the daily work. To this end we are 
endeavoring to build the membership to in- 
clude a number of Fire and Life counsel 
as well as Casualty. All members of the 
Committee are making a real effort to se- 
cure new members from the various 
branches of the insurance business. 


Respectfully submitted, 
Rupert G. Morse, Chairman 
CuaseE M. SMITH 
GEorRGE B. WESLEY 
Howarp D. BRown 
W. E. BuNTIN 
J. MEARL SWEITZER 
WILSON C. JAINSEN 
ApLat Rust 
Ex-Officio: PATrick F. Burke 


Supplemental Report of Committee on Practice and Procedure 


OPIES of the Second Preliminary 
C Draft of Proposed Amendments to 
Rules of Civil Procedure for the District 
Courts of the United States are now avail- 
able for distribution. Requests for copies 
should be addressed to “Advisory Com- 
mittee on Rules of Civil Procedure, Su- 
preme Court of the United States Build- 
ing, Washington 13, D. C.” 

The Proposed Amendments set forth in 
this Second Preliminary Draft will, if 
adopted, make vital changes in more than 
forty of the present rules. The Second Pre- 
liminary Draft differs in many important 
particulars from the First Preliminary 
Draft, which was the subject of study by 
your Committee last year. (See the /nsur- 
ance Counsel Journal for October, 1944, 
pages 32-38.) 

Plans are being made for a meeting this 
fall of several members of your Committee 
for discussion of the Second Preliminary 
Draft of Proposed Amendments. We are 


therefore urging all the members of the 
Association to study the Second Prelimin- 
ary Draft of Proposed Amendments to 
Rules of Civil Procedure at the earliest 
possible time and to submit promptly their 
criticisms, recommendations and _ sugges- 
tions, in triplicate, to the Chairman of your 
Committee on Practice and Procedure. 
Send today to the Advisory Committee at 
Washington, D. C., your request for a copy 
of the Second Preliminary Draft. 
Respectfully submitted, 
Wayne E. STICHTER, Chairman 
WILLIAM H. FREEMAN 
J. A. Goocu 
KENNETH B. HAWKINS 
JosEPpH HINSHAW 
WILLIAM E. KNEPPER 
LEONARD G. MUSE 
H. MELVIN ROBERTS 
Jor G. Sweet . 
F. G. WARREN 
Ex Officio: CLARENCE W. HEyYL 





October, 1945 


INSURANCE COUNSEL JOURNAL 


ee =F tATRAULT, V. W.—Ravenna, Ohio 


In Memoriam 


Ayers, Albert D., Reno, Nev. 
Bagby, Charles W., Hickory, N. C. 
Bannister, Wayne, Denver, Colo. 
Cheney, J. C., Yakima, Wash. 
Claiborne, James R., St. Louis, Mo. 
Haga, Oliver O., Boise, Idaho 

Hull, Oscar C., Detroit, Mich. 
Kraus, Walter A., Baltimore, Md. 


Montgomery, Brainerd S., New Orleans, La. 


McNeal, John H., Cleveland, Ohio 
O'Sullivan, J. Francis, Kansas City, Mo. 
Potter, Ralph, Chicago, II. 

Remke, Richard, Cincinnati, Ohio 
Racine, Charles W., Toledo, Ohio 
Roseberry, Clarence, LeMars, Iowa 
Williams, Silas, Chattanooga, Tenn. 
Warmcastle, Karl W., Pittsburgh, Pa. 


New Members 


Since the publication of the July issue 
of Insurance Counsel Journal, the follow- 


ing have been elected to membership: 


BLaLock, JAMES T.—Los Angeles 14, Cal. 
Assistant General Counsel 
Pacific Indemnity Company 
621 South Hope Street 


BRADFORD, ALFRED S.—Appleton, Wis. 
Bradford & Derber 
123 S. Appleton Street 


CALDWELL, Lester M.—San Francisco, Cal. 
Assistant Vice-President 
Fireman’s Fund Indemnity Company 
410 California Avenue 


CARRINGTON, Epwarp C.—Beaumont, Texas 
Marcus, Carrington & Weller 
1112 Goodhue Building 


CHILCOTE, SANFORD MARSHALL—Pittsburgh 19, Pa. 
Dickie, Robinson & McCamey 
2415 Grant Building 


Doar, W. T.—New Richmond, Wis. 
Doar & Knowles 


EBELING, PHitie C.—Dayton 2, Ohio 
Pickrel, Schaeffer & Ebeling 
612-20 Gas & Electric Building 


Lverson, E. L.—Green Bay, Wis. 
Everson, Ryan & Hanaway 
101 Columbus Building 


Filiatrault & Horne 
10514 East Main Street 


Frtimore, F. §—Des Moines 9, Iowa 
Putnam, Putnam, Fillmore & Putnam 
722 Des Moines Building 


Gruss, Paut N.—Janesville, Wis. 
Dougherty, Grubb & Ryan 
401 Jackman Building 


HANNAH, RICHARDS WESLEY—New York 7, N. Y. 
Attorney of Record for 
General Accident Fire & Life Assurance Co. 
99 John Street 


LANE, Cottis Gunpy—Columbus, Ohio 
16 East Broad Street 


MAsterS, RicHARD C.—Lansing 3, Michigan 
Vice-President and Assistant General Counsel 
Auto-Owners Insurance Company 
615 North Capitol Avenue 


MEAGHER, I. E.—Minneapolis, Minn. 
Meagher & Geer 
1006 First National Soo-Line Bldg. 


McFappIn, JOHN M.—Rockville, Ind. 
McFaddin & McFaddin 
Rockville National Bank Building 


Naujoks, HERBERT H.—Chicago 2, Ill. 
Ekern, Meyers & Matthias 
1 North LaSalle Street 


Reep, Henry J.—Chicago, Ill. 
Claim Attorney 
Zurich General Accident & Liab. Ins. Co 
Field Building 


Royster, JOHN H.—Peoria 2, Ill. 
809 Central National Bank Building 


RYAN, STANLEY M.—Janesville, Wis. 
Dougherty, Grubb & Ryan 
401 Jackman Building 


SAvAGE, LEONARD H.—Oklahoma City 2, Okla. 
Cheek, Gibson, Savage & Benefield 
2701 APCO Tower 


SEARS, BARNABAS F.—Chicago 2, III. 
Sears, O’Brien & Streit 
1 North LaSalle Street 


THOMAS, ADELBERT W.—Cleveland 15, Ohio 
Duncan & Thomas 
1220 B. F. Keith Building 


‘TINKHAM, RICHARD—Wausau, Wis. 
Tinkham & Tinkham 
427 Fourth Street 


VANALsBURG, DONALD J—Detroit 26, Mich. 
Detroit Automobile Inter-Ins, Exchange 
600 United Artists Building 


WaroLe, Freperick C.—Detroit 26, Mich. 
Mason, Davidson, Parker & Wardle 
2034 National Bank Building 


Wua.ey, Viras H.—Racine Wis. 
408-411 Badger Building 
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Life and Accident Insurance Coverage of 
Aviation Risks 


By E. J. MCALENNEY AND R. TT’. SExTON* 


EASURED in time, the space be- 

tween the airplane of World War I 
and the superfortress of today is but slightly 
more than two decades; in terms of pro- 
gress and achievement, the space between 
the two is immeasurable. ‘The courage, 
the vision and the effort of those who have 
brought into our time the vast changes in 
air travel has been a vital force unparalled 
in the entire history of transportation. It 
was inevitable that air transportation would 
present some problems and change of 
thought when it became used by the gen- 
eral public. 

The problem of affording insurance cov- 
erage to those engaged in aviation, includ- 
ing passengers, has been one of which in- 
surers have long been aware. We cannot 
give too much credit to the aviation indus- 
try for its part in the solution of the in- 
surance problem by its rapid creation of 
safe air travel. Its accomplishments, its 
. astounding advancements are so recent and 
’ dramatic that their recognition may be as- 
sumed. 

If we reflect on the limited use of avia- 
tion prior to the advent of the commercial 
transport era, the absence of pilot super- 
vision, the insecurity of the aircraft, the 
lack of “modern” airfields and safeguards 
that are part of the present equipment, ‘we 
can see why most insurance companies pre- 
ferred not to cover the aviation hazard in 
its early days. That this condition was un- 
satisfactory is readily conceded. The func- 
tion of insurers is to grant, not to deny, 
coverage. When, therefore, the establish- 
ment of commercial transport companies 
and the adoption of the federal Air Com- 
merce Act of 1926, with the attendant close 
supervision of pilot and equipment alike, 
gave promise of a lessening of aviation ac- 
cidents and an improved mortality, in- 
surers were quick to sense the desirability 
of close cooperation with the aviation in- 
dustry and the Government in obtaining 
and studying the available flying exper- 





*E. J. McAlenney is Attorney, and R. T. Sexton 
is Asst. Secretary, of Connecticut General Life In- 
surance Company, Hartford, Connecticut. 


ience. Some few companies pioneered by 
granting group life insurance covering the 
airlines’ employees, including flying person- 
nel, with a premium somewhat above the 
standard but with no limiting riders. Ordi- 
nary insurance providing aviation coverage 
was also issued by these air-minded com- 
panies on pilots, crew members and others 
who flew as passengers, with extra prem- 
iums reflecting the belief of the particular 
company in the safety of air travel. Such 
companies have had, through broad expo- 
sure, the opportunity to acquire valuable 
experience in underwriting aviation risks. 
The experience so gained together with 
the periodical analysis of statistics con- 
ducted by the Committee on Aviation of 
the Actuarial Society of America’ has fur- 
nished the background for further exten- 
sions in air coverage. 


Aviation developments come rapidly and 
in consequence the underwriting standards 
of the companies vary widely. Those who 
have been close to the aviation industry 
and whose experience and estimate of the 
safety factors in post-war flying lead them 
to the conclusion that the air hazard can 
be evaluated are now offering coverage, 
with moderate extra premiums, that could 
hardly have been anticipated but a few 
years ago. Twenty years ago, only a few 
life companies would accept on any basis 
men associated with the industry or appli- 
cants admitting flying as passengers, even 
in commercial aircraft. ‘Applicants who 
were actively engaged in aviation, such as 
commercial or private pilots, were gener- 
ally denied life insurance coverage; those 
admitting flying as passengers were assessed 
an extra premium ranging upwards to $50 
a year per thousand of coverage. Accident 
insurance’ was uniformly hedged with an 
exclusion intended to remove the aviation 
risk. In contrast, today coverage is available 
to practically anyone engaged in or using 





*Appointed in 1928. 

*For convenience, the term “accident insurance” 
includes both commercial accident insurance and s0- 
called “double indemnity” under life insurance pol- 
icies except where otherwise indicated. 








*Th 
Conne 
They « 
of flyii 
racing 
ages. 
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the facilities of aviation. Specifically, in 
the case of life insurance.* 


(1) Passengers flying anywhere in the 
world in aircraft operated on regular 
schedule by incorporated passenger car- 
riers over established air routes are ac- 
cepted without extra premiums or limit- 
ing riders. Some companies by eliminat- 
ing the term “fare-paying” extend this 

standard coverage to members of the 
aviation industry flying on passes. This 
coverage is simliarly extended under 
“double indemnity” riders attached to 
the life policies. 

(2) The types of “non-scheduled” pas- 
senger flying which are expected to in- 
crease materially in the post-war era are 
covered at standard rates where only a 
moderate amount of such flying is in- 
volved. These include: 


(a) Flights taken in airplanes owned 
by business concerns for the transpor- 
tation of their personnel, 

(b) Charter flights in planes hired 

from commercial “flying services” for 

individual trips, 

(c) Business or pleasure flying in pri- 

vately owned planes where the pilot 

has an airline or commercial certifi- 
cate. 
An unusual amount of these types of fly- 
ing may require an extra premium for 
full coverage. 

(3) Commercial airline pilots and crew 
members flying domestic routes or routes 
where one terminal is in the United 
States or Canada and the other in the 
Western Hemisphere are accepted for 
full aviation coverage with annual extra 
premiums as low as $5 per thousand. 
Some companies are pioneering in ac- 
cepting these commercial airline pilots 
who fly trans-oceanic routes to and from 
the United States or Canada with an an- 
nual extra premium of $10 per thousand 
for full coverage. 


(4) Other types of commercial and 
private civilian pilots are considered for 
reasonable amounts of aviation coverage 
with extra premiums ranging from twen- 


*The coverages here described are as offered by 
Connecticut General Life Insurance Company. 
They do not extend to certain extra hazardous types 
of flying such as prototype testing, stunt flying, and 
racing. Some other companies offer similar cover- 
ages. 
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ty to fifty per cent of the rates charged 
in 1940. Present rates are as low as $5 
to $7.50 per thousand for many types of 
private pilots. The aviation extra de- 
pends upon factors such as type of cer- 
tificate held by pilot, total flying experi- 
ence, annual flying time, kind of flying, 
accident record, violation of air regula- 
tions, and type of plane. 


Under commercial accident insurance the 
aviation restrictions, which twenty years 
ago completely eliminated the benefit 
whether the insured was passenger or pilot, 
have now been liberalized by all compan- 
ies. Today, in the contracts issued by some 
companies, the single indemnity benefit is 
not affected while the insured is flying as 
a passenger within North America either 
on a regularly scheduled passenger trip of 
a commercial airline or on a private plane 
of United States registry having a valid and 
current Certificate of Airworthiness issued 
by the Civil Aeronautics Authority and op- 
erated by a duly licensed pilot. World-wide 
coverage is granted for fare-paying passen- 
gers riding in a commercial airline passen- 
ger aircraft on a regularly scheduled pas- 
senger trip over its established air route. 
In the case of pilots or crew members, 
coverage is available, with an extra prem- 
ium, while operating or riding in any com- 
mercial transport plane used regularly for 
the transportation of passengers or cargo by 
an incorporated carrier operating indepen- 
dently or under lease arrangements with 
the United States Government. This cover- 
age is available either for world-wide fly- 
ing or for flying in or between the Ameri- 
can Continents, West Indies or Bermuda, 
the extra premium depending on the cover- 
age desired. 


The fact that these broad coverages are 
now offered does not mean an immediate 
cessation of aviation restrictions or a term- 
ination of all litigation, either in connec- 
tion with contracts now in force or those 
issued in the future. Some applicants will 
refuse to pay the extra premium charge 
either because they already have coverage 
for the occupational or flying hazard or be- 
cause, while they have been subject to an 
aviation hazard, such as stunt flying, they 
intend to discontinue such activities and 
prefer to accept at standard rates restricted 
coverage eliminating the aviation hazard. 
Similarly, while the trend towards covering 
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commercial transport and private passenger 
flying has already made deep inroads into 
the accident field, the practices of com- 
panies differ and exclusions are still effec- 
tive in some contracts. We cannot assume, 
therefore, that our legal difficulties are at 
an .end, however successfully our under- 
writing problems appear to be solved. 

Fundamentally, life insurance is com- 
plete coverage. The incontestable clause 
(usually a two-year period) is intended “to 
create an absolute assurance of the benefit, 
as free as may be from any dispute of fact 
except the fact of death, and as soon as it 
reasonably can be done.” 

Obviously, if the applicant, by reason of 
health, or occupation or other activity is 
classified in a category where the expected 
mortality is less favorable than the “stan- 
dard” risk, an extra premium must be 
charged as an offsetting factor if the prin- 
ciple of complete coverage is to be pre- 
served. However, when the applicant is un- 
willing to pay the extra charge or where 
the extra hazard cannot be accurately ap- 
praised, it is thought consistent with prin- 
ciple and with justice to all concerned to so 
limit the coverage that the special risk is 
excluded. Where the aviation hazard is in- 
volved, these facts result in the use of life 
riders excluding the extra risk involved. 

The use of aviation exclusion riders on 
life insurance contracts was faced by most 
companies with some trepidation. In prin- 
ciple, many companies shied away from is- 
suance of life insurance that failed to grant 
coverage if death was caused by the air 
activity. In addition, considerable doubt 
existed as to whether the aviation rider, 
even though approved by the state insur- 
ance department, would be found repug- 
nant to the incontestability clause required 
by statute or voluntarily incorporated in 
the policy. 

These doubts were largely dispelled 
when the New York Court of Appeals 
found in 1930° that an aviation exclusion 
rider was permissible and effective notwith- 
standing that the incontestability clause re- 
quired in New York provided that the 
policy “shall be incontestable after it has 
been in force during the lifetime of the 
insured for a period of two years from its 


‘Northwestern Life Ins. Co. v. Johnson, 254 U.S. 
96, 101. 

‘Metropolitan Life Ins. Co. v. Conway, 252 N. Y. 
449, 169 N.E. 642. 
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date of issue except for non-payment of 
premiums and except for violation of the 
conditions of the policy relating to military 
or naval service in time of war.” In the 
words of Chief Judge Cardozo: 


“The provision that a policy shall be 
incontestable after it has been in force 
during the lifetime of the insured for a 
period of two years is not a mandate as 
to coverage, a definition of the hazards 
to be borne by the insurer. It means only 
this, that within the limits of the cover- 
age the policy shall stand, unaffected by 
any defense that it was invalid in its in- 
ception, or thereafter became invalid by 
reason of a condition broken.” 


While the principle of the Johnson case 
has withstood various attacks,’ it has been 
demonstrated that unless considerable cau- 
tion is taken in drafting the incontestabil- 
ity clause and the aviation restrictions, a 
repugnance may be found that will make 
the restriction ineffective. Such a situation 
was found to exist by the Supreme Court of 
Louisiana in Bernier v. Pacific Mutual.’ 
The incontestability clause provided that 
the policy would be incontestable after it 
had been in force during the lifetime of the 
insured for one year except for non-pay- 
ment of premium or for violation of the 
conditions of the policy relating to military 
or naval service in time of war. In finding 
the aviation exclusion rider invalid the 
court said: 


“Considering that the incontestability 
clause makes but one exception of a 
cause or circumstance of death for which 
the policy should remain contestable af- 
ter one year, the natural and plausible 
inference is that the policy became in- 
contestable for any other cause or cir- 
cumstance of death at the end of the year. 
Inclusio unius est exclusio alterius. Vice 
versa, the exclusion from the effect of 
the incontestable clause of only one cause 


“Head v. New York Life Ins. Co., 43 F 2d 517 
(CCA 10th 1930); Weiss v. Pacific Mutual Life Ins. 
Co., 215 N.C. 230, 1 S.E. 2d 560 (1939); American 
Home Foundation v. Canada Life Assurance Co., 
145 Misc. 657, 260 N.Y.S. 106 (1931); Reed v. Home 
State Life Ins. Co., 186 Okla. 226, 97 P. 2d 53 
(1939); Pacific Mutual Life Ins. Co. v. Fishback, 17! 
Wash. 244, 17 P. 2d 841 (1933). Contra: Republic 
National Life Ins. Co. v. Smrha, 138 Neb. 484, 293 
N. W. 372 (1940). 

173 La. 1078, 139 So. 629 (1932). 
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or circumstance of death, death while 
engaged in military or naval service ‘or 
within six months thereafter but during 


the period of the war, was the inclusion. 


of death ‘from engaging in aerial naviga- 
tion’ under any or all conditions.” 


Since most states permit a specific refer- 
ence in aviation riders making the incon- 
testability provision inapplicable, the al- 
leged “ambiguity” found in the Bernier 
case can generally be remedied easily. 

Accident insurance, however, was not 
bound by the tradition of unrestricted cov- 
erage or involved with the danger of a 
repugnance between the incontestability 
clause and the aviation exclusion. The 
aviation problem was, in essence, a simple 
one—merely to exclude the risk. This the 
companies attempted to do. 

The problem involved was novel and 
while it is clear that in a general sense all 
companies wanted to exclude the aviation 
hazard, there has been no considerable 
measure of uniformity in the terms of the 
exclusions. Some companies devised a type 
of “status” exclusion that effectively pre- 
cluded coverage while the insured was en- 
gaging in any form of air activity. This 
form of clause provided that the accidental 
death benefit would not be payable if death 
resulted from injuries sustained while in, on 
or about any vehicle or mechanical device 
for aerial navigation. While this type of 
clause may be criticized on the ground that 
it excludes deaths that may not have re- 
sultedfrom the aviation hazard, it has been 
effective in preventing recovery by passen- 
gers as well as crew members.” 

Other companies attempted to exclude 
the aviation hazard by providing that the 
accidental death benefit would not be pay- 
able if death occurred while engaged or 
while participating in aeronautics or aero- 
nautic operations or expeditions. Such tech- 
nical terms, however satisfactory they may 
appear to have been in the early days of 
aviation, proved to be grossly inadequate as 
aviation developed and, particularly where 
passenger travel was involved, occasioned 


*Wendorff v. Missouri State Life Ins. Co., 318 Mo. 
363, 1 S.W. 2d 99 (1927); Murphy v. Union Indem- 
nity Co., 172 La. 383, 134 So. 256 (1931)—passenger 
hitby propeller; Richardson v. Iowa State Life Ins. 
Co., 228 Iowa 319, 291 N.W. 408 (1940); Cf. Sulz- 
bacher v. Travelers Ins. Co., 137 F 2d 386, (CCA 
8th 19438). 
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considerable litigation.’ Superficially this 
mass of litigation seems to have resulted in 
“striking inconsistencies”” and confusion. 
Actually the opposite results reached by 
courts construing identical exclusion clauses 
can be accounted for largely by the fact 
that the courts have refused consistently to 
give the terms a fixed, unbending meaning 
but have viewed them in the light of the 
rapidly changing character of aviation. 

From the insurer’s standpoint, this pro- 
cess of reading into the exclusion the rapid- 
ly developing status of air travel has been 
somewhat disconcerting. There can be no 
doubt that until the voluntary relaxation 
of the accident exclusion so as to cover 
fare-paying passengers on commercial trans- 
ports, the companies intended to exclude 
all passenger travel. This fact is evidenced 
by the constant strengthening of the exclu- 
sions. But courts have seldom hesitated to 
disregard the insurer’s intention where the 
words used were susceptible to a different 
construction by the insured. 


In retrospect, it seems clear that the orig- 
inal exclusion clauses of the while engaging 
or participating type hardly anticipated 
that passenger travel would some day be a 
factor of importance. When this type of 
clause was originated, aviation was in its 
experimental stage, its technical problems 
were far from solution and its future was a 
matter of guess-work. As soon, however, as 
passenger travel came into being, the con- 
tention was succesfully made that a passen- 
ger is not engaged in aviation and the ex- 
clusion was held ineffective.” 


The courts, however, drew a distinction 
betwen the terms engaging and participat- 
ing. Engaging, it was held, denotes continu- 


°A recent A.L.R. note (155 A.L.R. 1026) reviews 
decisions involving twenty-nine different aviation 
exclusion clauses. 

“Carson and Appleman, Life Insurance and Avia- 
tion, 12 Air Law Review 153. 

“Benefit Association of Railway Employees v. 
Hayden, 175 Ark. 565, 299 S. W. 995 (1927); Ma- 
sonic Accident Ins. Co. v. Jackson, 200 Ind. 472, 164 
N. W. 628 (1929); Gits v. New York Life Ins. Co., 
32 F 2d 7 (CCA 7th 1929) Ct. den. 280 U.S. 564; 
Flanders v. Benefit Association of Railway Em- 
ployees, 226 Mo. App. 143, 42 S.W. 2d 973 (1931); 
Peters v. Prudential Ins. Co., 133 Misc. 780, 233 
N.Y.S. 500 (1929); Price v. Prudential Ins. Co., 98 
Fla. 1044, 124 So. 817 (1929). Pilots and crew 
members have consistently been held to so engage; 
Taylor v. Prudential Life Ins. Co., 253 N.Y.S. 55 
(1931); Irwin v. Prudential Life Ins. Co., 5F. Supp. 
382 (1933) (pilot of glider); Cf. Neel v. Mutual Life 
Ins. Co., 131 F. 2d 159 (CCA 2nd 1942). 
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ity or frequency of action and does not 
aptly describe an isolated act of passenger 
travel. On the other hand, participating 
was held to mean merely to partake of or 
to experience in common with others, and 
since aviation was not viewed as a business 
or occupation but rather as an art indulged 
in by anyone riding in the plane, passen- 
gers were deemed to be participating.” 


When, in time, aviation developed from 
its experimental, non-occupational status 
to a recognized and common form of trans- 
portation so, to a like measure, did the 
meaning of the exclusion change. The 
courts, recognizing this development, were 
no longer willing to find that a passenger 
participates in aeronautics merely by riding 
in the aircraft. And so, from the middle 
thirties to the present, a uniform interpre- 
tation of the “while participating” exclu- 
sion has resulted in coverage to passengers, 
private and commercial.” 

Insurers using this type of clause were 
quick to sense the disadvantage of this ju- 
dicial extension of their liability to passen- 
gers. It was, of course, impossible to change 
the exclusion terms in their outstanding 
contracts. However, in their current con- 


tracts, they attempted to clarify the matter 
by incorporating into the exclusion the 
phrase “as a passenger or otherwise”. Un- 
questionably, it was anticipated that this 


“Bew v. Travelers Ins. Co., 95 N.J.L. 533, 112 A. 
859 (1921); Travelers Ins. Co. v. Peake, 82 Fla. 128, 
89 So. 418 (1921); Meredith v. Business Men’s As- 
sociation, 213 Mo. App. 688, 252 S.W. 976 (1923); 
Blonski v. Bankers Life Co., 209 Wis. 5, 243 N.W. 
410 (1932), involving a pilot, Sneddon v. Mass. Pro- 
tective Association, 39 N.M. 74, 39 P. 2d 1023 (1935); 
Cf. First National Bank v. Phoenix Mutual Life 
Ins. Co., 62 F 2d 681 (CCA 6th 1933) . 


Missouri State Life Ins. Co. v. Martin, 188 Ark. 
907, 69 S. W. 2d 1081 (1934); Martin v. Mutual 
Life Ins. Co., 189 Ark. 291, 71 S.W. 2d 694 (1934); 
Gregory v. Mutual Life Ins. Co., 78 F 2d 522 (CCA 
8th 1935), Ct. den. 296 U.S. 635; Swasey v. Mass. 
Protective Association, 96 F 2d 265 (CCA 9th 1938) 
Ct. den. 305 U.S. 611; Marks v. Mutual Life Ins. 
Co., 96 F 2d 267 (CCA 9th 1938); Kansas City Life 
Ins. Co. v. Wells, 133 F 2d 224 (CCA 8th 1943) ; 
Mass. Protective Association v. Bayersdorfer, 105 
F 2d 595 (CCA 6th. 1939); Mutual Benefit Health 
and Accident Association v. Moyer, 94 F 2d 906, 
(CCA 9th 1938), Ct. den. 304 U. S. 581; Mutual 
Benefit Health and Accident Association v. Bow- 
man,, 99 F 2d 856 (CCA 8th 1938), Ct. den. 306 
U.S. 637; Chappell v. Commercial Casualty Ins. Co., 
120 W. Va. 262, 197 S.E. 723 (1938). It is still held 
that a pilot participates in aeronautics. See Neel 
v. Mutual Life Ins. Co., 131 F 2d 159 (CCA 2d 
1942). 
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clause would clearly exclude the passenger 
risk. 

The Gibbs case, one of the earliest to 
‘test this type of clause, gave promise that 
it would be sufficient.“ The insured’s poli- 
cy, issued in 1924, contained double in- 
demnity coverage not payable if death was 
caused by engaging as a passenger or other- 
wise in aeronautic expeditions. His death 
occurred as a result of a crash of a com- 
mercial aircraft on which he was a passen- 
ger. The beneficiary argued that a commer- 
cial airline trip could not be considered an 
expedition and that consequently the ex- 
clusion was ineffective. To this contention, 
the New York Court of Appeals answered 
that when the policy was issued (in 1924) 
an air trip was thought to be and was ac- 
companied by unusual hazards. Reading 
the exclusion as a whole, and considering 
the status of aviation travel when the policy 
was issued, the court adopted the view that 
neither the insurer ‘nor the policyholder 
anticipated that the risk of passenger travel 
was to be covered. 


This view was, however, short-lived. In 
1934, the Supreme Court of Pennsylvania 
repudiated the Gibbs case and decided that 
a passenger on a commercial transport is 
not “engaged as a passenger or otherwise 
in aeronautic expeditions”.” It is significant 
that in the Gibbs case the court interpreted 
the exclusion in the light of the status of 
aviation when the policy was issued. The 
Pennsylvania court, however, indicated that 
regardless of what the parties may have in- 
tended when the policy was issued, “if con- 
ditions change and travel by airplane is no 
longer subject to the extraordinary hazard 
which once made a flight an expedition, 
the exception cannot be held to have been 
intended to apply.” 


Subsequent decisions have supported the 
Pennsylvania view.” 


It must be conceded that the use of the 
term “expedition” as descriptive of air trav- 
el was unfortunate. Other companies used 
a similar clause but described the activity 


“Gibbs v. Equitable Life Assurance Society of the 
United States, 256 N.Y. 208, 176 N.E. 144 (1931). 

*Provident Trust Company of Philadelphia v. 
Equitable Life Assurance Society of the United 
States, 316 Pa. 121, 172 A. 701 (1934). 

*Day v. Equitable Life Assurance Society of the 
United States, 83 F 2d 147 (CCA 10th 1936), Ct. 
den, 299 U.S. 548; King v. Equitable Life Assurance 
Society of the United States, 232 Iowa 541, 5 N.W. 
2d 845 (1942). 
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as “aeronautic operations”. Up to the pres- 
ent, most courts have found no difficulty 
in finding that these exclusion terms (us- 
ing the term aeronautic operations), in 
view of the specific reference to passengers 
could mean only that passengers were net 
covered. As expressed by the 8th Circuit 
Court of Appeals:” 


“While without the words, ‘as a passen- 
ger or otherwise’, there would be room 
for doubt as to the meaning and scope of 
the expression, ‘engaging in aeronautic 
operations’, the addition of those words 
does away with any ambiguity and shows 
that the phrase, ‘engaging as a passenger 
or otherwise in aeronautic operations,’ is 
intended to cover one who is temporarily 
occupied in being a passenger in a plane 
as well as one who takes an active part 
in the operation or make: aeronautics 
his business. We think no one can prop- 
erly misunderstand what is meant.” 


But two recent cases refute this well es- 
tablished view. In Hartol Products Corpor- 
ation v. The Prudential” the New York 
Court of Appeals (despite its earlier decis- 
ion in the Gibbs case) was confronted with 
a passenger case where the accidental death 
benefit was not payable if death resulted 
from having engaged in aviation or aero- 
nautics, as a passenger or otherwise. In de- 
ciding against the insurer, the court indi- 


"Goldsmith v. New York Life Ins. Co., 69 F 2d 
273 (CCA 8th 1934), Ct. den. 292 U.S. 650. To the 
same effect, see Mayer v. New York Life Ins. Co., 
74 F 2d 118 (CCA 6th 1934); Christen v. New York 
Life Ins. Co., 19 F. Supp. 440 (N.D. Ill. E.D. 1937) ; 
Beveridge v. Jefferson Standard Life Ins. Co., 120 
W. Va. 256, 197 S.E. 721 (1938); National Exchange 
Bank v. New York Life Ins. Co., 19 F. Supp. 790 
(W.D. Pa. 1937); Reed v. Home State Life Ins. Co., 
186 Okla. 226, 97 Pac. 2d 53 (1939) (a co-pilot); 
Ivy v. New York Life Ins. Co., 33 F. Supp. 841 (D. 
Ct. Ala. 1940); Cf. Pittman v. Lamar Life Ins. Co., 
17 F 2d 370, (CCA 5th 1927), Ct. den. 274 US. 
750, 71 L. Ed. 1331, where the policy excluded 
death within two years while participating in an 
aeronautic expedition or activity, as a passenger or 
otherwise; cf. Padgett v. Metropolitan Life Ins. Co., 
206 N.C. 364, 173 S.E. 903 (1934) (where recovery 
was denied in an action involving a passenger on a 
privately owned plane whose policy excluded death 
resulting from participating in aviation or aero- 
nautics, except as a fare-paying passenger); Metro- 
politan Life Ins. Co. v. Holcomb, 79 F 2d 788 (CCA 
9th 1935). Contra. Equitable Life Assurance Society 
of the United States v. Dyess, 194 Ark. 1023, 109 
$.W. 2d 1263 (1937). 

"290 N.Y. 44, 47 N.E. 2d 687 (1943), rehearing 
denied, 290 N.Y. 744, 49 N.E. 2d 1010. 
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cated that it was impressed by three factors: 
(1) the word “engaged” has an occupation- 
al connotation and might well be inter- 
preted as referring to passengers on experi- 
mental or test flights rather than the cus- 
tomary transport passenger, (2) the ambi- 
guity might easily have been avoided by an 
exclusion clearly referring to fare-payin 
passengers on single, isolated flights an 
(3) The Prudential, since issuance of the 
policy, had changed its riders at least twice, 
in one of which it granted coverage to fare- 
paying commercial transport passengers. 

In National Bank of Commerce, etc. v. 
New York Life Insurance Company,” the 
Tennessee court, considering the exclusion 
of death which resulted from engaging as 
a passenger, or otherwise, in aeronautic op- 
erations, followed the lead of the New York 
decision and granted recovery where the in- 
sured met his death while a fare-paying 
passenger. The court here, too, commented 
on the revision of double indemnity riders 
so as to cover fare-paying passengers and 
concluded (erroneously, of course) that be- 
cause coverage is now granted fare-paying 
passengers without additional cost, provi- 
sions worded as the.one under considera- 
tion were not intended to exclude fare-pay- 
ing passengers. 

Too great emphasis must not be given 
the litigation involving this type of clause. 
Its importance is largely overshadowed by 
the voluntary extension of coverage to pas- 
sengers and the additional fact that most 
insurers no longer use the participating or 
engaging type of exclusion. 

Of greater significance is the more widely 
used type of exclusion following the pat- 
tern of excluding death resulting, directly 
or indirectly, from travel or flight in an 
aircraft ( except, of course, when a commer- 
cial transport passenger). Litigation involv- 
ing this type of clause has been infrequent 
and gives no indication that courts are un- 
willing to interpret it as a direct statement 
that those risks commonly understood as 
the aviation hazards are not covered. 

Where death has resulted directly from 
aircraft collision or crash, no question has 
been raised as to the adequacy of this ex- 
clusion.” However, if the precise manner in 
which the death occurred is not so clear, 
the effectiveness of the exclusion may be 


181 S.W. 2d 151 (Tenn. 1944). 
*Hyfer v. Metropolitan Life Ins. Co., 61 N.E. 2d 
3 (Mass. 1945). 
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questioned. A recent case” is illustrative. 
A naval aviator, having lost contact with 
his carrier due to a sudden snowstorm, was 
forced down and died presumably from 
drowning and exposure. There was no di- 
rect evidence of what transpired after the 
insured made the forced landing. The ben- 
eficiary contended that the question of 
whether the insured’s death occurred “by 
reason of the aerial flight” was in doubt 
and should, therefore, be submitted to the 
jury. The court, however, denied this con- 
tention and held that the risk was clearly 
excluded, saying: 


-““The natural and obvious meaning of 
the aviation clause in the case at bar is 
that the insurer declines to assume those 
extra risks of death ordinarily associated 
with aerial flight. Where death admitted- 
ly results from the operation of one of 
those familiar and popularly understood 
risks there cannot be any issue of proxi- 
mate causation for the jury to determ- 
ine.” ; 


The same result has been obtained un- 
der similar facts.* The insured, an army of- 


*Green v. Mutual Benefit Life Ins. Co., 144 F 
2d 55 (CCA Ist 1944); Cf. Bull v. Sun Life Assur- 
ance Co., 144 F 2d 456 (CCA 7th 1944) where re- 
covery. was permitted in connection with the death 
of;an aviator shot, after a forced landing, by Jap- 
anese airmen, on the ground that death resulted 
from the attack rather than the aerial flight. 

*Barringer v. Prudential Life Ins. Co., (Fed. Dist. 
Ct. E.D. Pa. 1945). 
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ficer, boarded an army airplane under or- 
ders to fly from Puerto Rico to Trinidad. 
Direct flight was entirely over water. After 
its take-off, the plane was never heard from 
again. The court found the evidence suifi- 
cient to support the conclusion that the in- 
sured had died. In addition, however, it 
found that the only reasonable conclusion 
from the evidence was that the insured’s 
death resulted from operating or riding in 
the aircraft and denied recovery of the face 
amount. 

The fact that these cases reflect an un- 
derstanding by the courts of the purpose 
and intent of current aviation restrictions 
is most significant. Insurers do not object 
to a rigid scrutiny of their policy terms and, 
where ambiguity is present, are resigned to 
an interpretation favorable to the insured.” 
But undue extensions of coverage by judi- 
cial legislation is not the answer to the 
aviation problem. Rather does the answer 
come in the willingness of the insurers to 
keep in pace with each step of the aviation 
industry toward greater safety by relaxing 
the restrictions on coverage. 

Already, world-wide coverage is available 
to commercial passengers and, with a slight 
extra premium charge, to either commer- 
cial or private pilots and crew members. 
The day, perhaps sooner than we can hope 
to anticipate, when aviation will present no 
insurance problem, seems destined to come. 


*See, for example, Paradies v. Travelers Ins. Co.. 
52 N.Y.S. 2d 290 (1944); Shifter v. Commercial 
Travelers, 50 N.Y.S. 2d 376 (1944). 


Pending Federal and State Legislative Proposals and 
Their Effects Upon Aviation Insurance if Enacted 


By J. J. MAGRATH 
Secretary, Federal Insurance Company, 
New York City 


ge pmate Federal legislation provides 
for comprehensive changes in the Civil 
Aeronautics Act. These include licensing, 
‘regulation and in some instances control of 


the economics of aviation. As legislative 
proposals are subject to considerable change 
before adoption it would be preferable to 
discuss the basic objectives indicated by the 
proposed legislation and the probable re- 
sults of adopting legislation to effectuate 
these objectives 


The definition and control of the various 
types of air navigation is attempted by 
these legislative ‘proposals and a basic clash 
of policy is evidenced by the desire on one 
part to have the regulation exclusively a 
function of the Federal Government and 
on the other part to leave to the states the 
determination of many elements of primary 
control. Standardization and enforcement 
are undoubtedly more effective under a 
system of Federal control. On the other 
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hand, flexibility and an opportunity to dis- 
cover the type of regulation which best pro- 
motes the development of aviation may be 
available- under state control. It is not 
pleasant to contemplate state regulation of 
civil aeronautics in the light of the experi- 
ence of motor carriers with the burdens im- 
posed upon them by many states. 


The design for Federal Regulation should 
not go beyond the extent of regulation 
indicated by current or immediately 
prospective requirements. There is a 
temptation when designing regulation to 
anticipate problems in the distant future 
and to provide means for regulating them. 
This has the tendency of imposing regula- 
tion based solely upon theory without re- 
gard to the actualities which can not be 
intelligently evaluated in advance of their 
occurrence. 


If the Federal program is designed to 
promote a monopoly under a Government 
sponsored or subsidized air carrier, the 
effect upon aviation insurance would be an 
adverse one. The tendency of big business 
is to insure on an excess of loss basis and 
to self insure the great bulk of the primary 
loss probabilities. This would materially 
reduce the aviation insurance available to 
the insurance market. There would fur- 
thermore be a tendency to deal with a 
single insurance organization and _ this 
would be destructive of the competitive in- 
surance markets which can not survive 
without business. 


STATUTORY LIMITATION 
LIABILITY 


The proposals to fix by Statute the maxi- 
mum liability of air carriers is undoubtedly 
motivated by a desire to curb the gener- 
osity of courts and juries in making awards 
for aviation accidents, thus enabling the 
air carrier to determine to what extent in- 
suranee is necessary to protect its aggregate 
liability. In the case of liability for bodily 
injury and death the fixing of a maximum 
limit may result in a tendency to award 
that limit more frequently than might be 
the case in the absence of such a limitation. 
The legislative proposals contemplate that 
in return for the fixing of the maximum 
liability the air carrier must assume the 
burden of affirmatively establishing that 
the injury or death of a passenger did not 
result from a failure to use the highest de- 


ON 
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gree of care on the part of itself or its em- 
ployees. This would have. the effect of 
increasing verdicts for the plaintiff which 
would result in higher insurance costs for 
the coverage of the statutory limit. 

Some legislative proposals contemplate 
compulsory liability insurance for air car- 
riers. This type of proposal is generally 
not looked upon with favor by the insur- 
ance business as it is conscious of the fact 
that when insurance is made compulsory 
by law that is usually the forerunner of 
greater intrusion by the Government into 
the business of insurance. The insurance 
business prefers the type of legislation 
which encourages the carrying of insurance 
without making such coverage mandatory. 
The type of legislation represented by the 
recently adopted Motor Vehicle Safety Re- 
sponsibility Laws of the various states is 
more representative of the type of legisla- 
tion preferred by insurance companies. 


STATE LEGISLATION ON AVIATION 
INSURANCE 


The most significant thing that has hap- 
pened to the insurance business in a long 
time has been the decision of the United 
States Supreme Court holding insurance to 
be commerce and therefore subject to the 
Anti-Trust laws. The subsequent passage 
of Public Law No. 15 apparently exempted 
ratemaking and other activities of the in- 
surance business in concert from the pro- 
hibitions of the Anti-Trust Law to the ex- 
tent that these activities are regulated by 
the states. The moratorium until January 
1, 1948 allows the business and the states 
to conform to this new standard. 

As you may know, the National: Com- 
mittee of Aviation Underwriters acting for 
the aviation insurance industry has asked 
that aviation insurance be exempted from 
rating laws adopted or to be adopted ‘by 
the various states. The Association of Cas- 
ualty and Surety Executives; the National 
Board of Fire Underwriters and other 
national insurance organizations have ap- 
proved this exemption on a “fot the ‘pres- 
ent” basis. 

The aviation insurance market does not 
yet have a program designed to meet thé 
requirements of Public Law No. 15 by se- 
curing state supervision of any ratemaking 
activities. By January I, 1948 it must either 
subject its ratemaking activities in concert 
between underwriters to state regulation or 
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abandon such activities unless it shall have 
been exempted from the Anti-Trust laws. 
In this connection it is worth considering 
whether or not aviation insurance has not 
already been exempted at least in part, 
from the Anti-Trust laws. It would appear 
that the marine insurance underwriters are 
empowered to write all classes of aviation 
insurance. The Merchant Marine Act of 
1920 exempts from Anti-Trust laws “‘asso- 
ciations entered into by marine insurance 
companies to transact marine insurance 
and reinsurance business.” It is therefore 
possible that where aviation business may 
be properly defined as being marine insur- 
ance done by a company licensed to do 
marine business the exemptions contained 
in the Merchant Marine Act would apply. 


In many respects the aviation insurance 
business is subjected to the same type of 
foreign competition that led to the ex- 
emptions allowed to the marine insurance 
market. It would be unfortunate for 
American aviation insurance if it were held 
to the use of fixed filed rates while the 
foreign unlicensed market is allowed lati- 
tude to undercut rates and manipulate 
coverages. In many respects ratemaking in 
aviation insurance is still in a vague or 
rather indefinite form. The forms of cov- 
erage bought by the public vary widely and 
it is not possible to produce stabilized rates 
until there is greater stability of coverage 
and experience. At the same time the 
aviation insurance market does not wish to 
impose rigid standards that might tend to 
retard progress in the aviation field at a 
time like this when great strides are being 
made by manufacturers and _ technicians 
aiming toward the better development of 
air transportation. 

In evaluating the aviation insurance risk 
the underwriter must give consideration to 
a great many factors which in combination 
produce an infinite variety of results. The 
right to recognize these and. to vary the 
final rate indication according to the cir- 
cumstances and the form of policy is a 


valued right of the underwriter which he. 


would not at this stage exchange for any 
rigid formula. As a matter of fact in those 
states where rate filings are now required 
to be made the state authorities have been 
alert to the problem and have not required 
the filing of fixed rates but have permitted 
the use of a range of rates and variations 
in policy forms. It might be argued that 


INSURANCE COUNSEL JOURNAL 





October, 1945 


additional states adopting rating laws 
which do not exempt aviation insurance 
might be similarly alert to the problem of 
the aviation underwriter and be equally 
broad minded in the solution. It neverthe- 
less invites trouble to include aviation in- 
surance with classes of business which can 
be prerated when aviation insurance does 
not possess the same characteristics. 

The aviation insurance business hopes to 
see State supervision continue but it eés- 
pecially needs an enlightened form of sup- 
ervision which recognizes the practical 
problems of the business. It hopes to be 
judged by its performance rather than ac- 
cording to theoretical standards and ex- 
pects more recognition of that record from 
established and experienced insurance de- 
partment staffs. It expects to assist in the 
development of sound theory of regulation 
as applied to aviation insurance rather 
than to be judged by the theory developed 
for some other class of business. 

The aviation business hopes that its 
eventual regulation as to rates and policy 
forms will be uniform in character among 
the states as great injury and added ex- 
pense would result if the states adopt vary- 
ing positions regarding adequacy of rate 
levels and different requirements for policy 
forms. 

States which stil! have rating laws under 
consideration are not committed to any 
particular form of bill but will undoubted- 
ly give due consideration to the recommen- 
dations of the aviation underwriters. Those 
that persist in disregarding the plea for at 
least a present exemption of aviation in- 
surance or insist on more than a nominal 
compliance with rigid laws may succeed in 
driving the business to more tolerant juris- 
dictions or to foreign markets. 


Between now and January 1, 1948 some 
thirty states will be considering compre- 
hensive rating laws and it is to be hoped 
that the peculiar problems of the aviation 
insurance business will not be overlooked 
in the consideration of those bills. It is 
probably no exaggeration to say that 
the future of Aviation Insurance is in the 
balance and that its progress may be accel- 
erated or retarded according to the action 
of the state legislatures and insurance de- 
partments. Some of the important states 
which will act during next year show no 
present disposition to recognize the special 
problems of aviation insurance. 
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The aviation insurance markets must de- 
cide upon a program for their conduct fol- 
lowing the expiration of the present mora- 
torium or any extension that may be 
adopted. It will probably be necessary for 
them to commit that program to an active 
and effective organization to carry through. 

Everyone directly or indirectly connected 
with the aviation industry or aviation in- 
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surance can be of help in securing a better 
understanding of the problems of the avia- 
tion business on the part of members of the 
legislatures and department officials. If 
unnecessary and destructive burdens can be 
avoided the business of aviation insurance 
should one day rival in importance the 
business of marine insurance or even auto- 
mobile insurance. 


The Effect of an Aviation Exclusion Clause on a Life Insurance 
Policy in the Absence of a War Exclusion Clause 


By CLARENCE W. HEYL 
Peoria, Illinois 


I 


FACTS OF COVERAGE AND LOSS— 
AVIATION EXCLUSION CLAUSE 


N the case of Ruth Bull v. Sun Life As- 

surance Company, of Canada, decided 
by the United States Circuit Court of Ap- 
peals for the Seventh Circuit on March 15, 
1944, 141 Fed. (2) 456, certiorari denied by 
the United States Supreme Court, 65 S. Ct. 
55, a new landmark was established in the 
construction of life insurance policies. This 
case grew out of a very interesting state of 
facts. 

On October 14, 1939, Richard Bull’ (the 
assured), a naval aviation cadet in training 
at Pensacola, Florida, made application to 
the Sun Life Assurance Company of Cana- 
da for a policy of life insurance for $10,000. 
The company knew he was an aviation 
cadet and that he intended to continue in 
aviation after his training. The company 
required him to sign an endorsement con- 
taining the aviation exclusion clause, and 
to agree that this provision became a part 
of the contract of insurance. The exclu- 
sion clause was as follows: 


“Death as a result, directly or indirect- 
ly, of service, travel, or flight in any 
species of aircraft, as a passenger or other- 
wise, is a risk not assumed under this 


policy.” 


The policy did not contain an exclusion 
of liability in the event of death while en- 
gaged in combat service. In other words, 





‘Richard Bull, Georgia Tech. '39. Posthumous 
award, U. S. Navy, Distinguished Flying Cross. 


it did not have the war exclusion clause. 
The policy also contained the following 
incontestability clause: 


“Incontestability. This policy shall be 
incontestable after it shall have been in 
force during the lifetime of the assured 
for a period of two years from the date 
of issue except for non-payment of prem- 
iums and except as to provisions and 
conditions, if any, relating to Total and 
Permanent Disability and to Double In- 
demnity.” 


It is interesting to note the following 
questions and answers were contained in 
the application signed by the insured: 


“Q: Occupation. Describe your duties 
exactly. (a) Aviation Cadet U. S. Naval 
Reserve. 

Q: Have you changed your occupation 
within the last five years? (a) Yes. 

Q: If so, what was your last occupa- 
tion? (a) Student. 

Q: Have you any intention of chang- 
ing your present occupation? (a) No. 

Q: Have you within the past two years 
engaged in any form of aviation as a 
passenger or otherwise? (a) Yes. 

Q: Do you propose to do so? (a) Yes.” 


After Bull completed his training at Pen- 
sacola, he was assigned to service at Hono- 
lulu. On October 7, 1940, he requested 
the company to change the name of the 
beneficiary to Ruth P. Bull, his wife, and 
was at that time a Lieutenant (j.g.) in the 
United States Navy. 
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‘Thé premiums on the policy were paid 
by the Navy from the salary of the insured 


as per arrangement with the company when | 


the policy was written. After a course of 
training in Hawaii, Bull was transferred to 
the South Pacific. 

».On February 5, 1942, he was the com- 
manding officer of a seaplane which was 
based to the tender U.S.S. Heron, stationed 
at Saumlaki Harbor in the Tambori Islands 
of the South Pacific Ocean. There were 
eight in the crew on the plane when it took 
off that morning on patrol duty to locate 
and report any enemy. ships or other mili- 
tary movements, and bomb or destroy any 
of them, if possible. While on this patrol, 
a Japanese cruiser was sighted in the har- 
bor at Amboin. The seaplane attempted 
to drop bombs on the enemy warship but 
was intercepted by Japanese zero fighter 
planes, and in the resulting engagement the 
seaplane was hit by anti-aircraft fire and 
by fire from the enemy planes, with the re- 
sult that its port motor was disabled, and 
the gas tanks were shot full of holes. Dur- 
ing this engagement Bull was on the bomb 
sight. 

The seaplane succeeded in losing the 
attacking Japanese zeros in the clotds and 
made a forced landing on the water at a 
point ten or fifteen miles from the scene of 
the combat, and five hundred to a thous- 
and yards from the shore of Amboin. It 
was not a crash landing, but the seaplane 
was unable to fly without repairs. Bull 
was not piloting it when it landed. 


_ After the landing, the mechanic stopped 
the motor, the anchor was thrown out and 
the disabled plane floated on the water. 
Gasoline from the punctured tanks soon 
covered the water in the immediate vicinity. 


In the engagement which occurred be- 
fore the plane landed on the water, one of 
the crew was wounded, and one had para- 
chuted from the plane while it was in 
flight, leaving seven, including Bull, on the 
plane when it landed. 

The seaplane carried two rubber life 
boats, and five or ten minutes after it had 
landed, one of these boats was inflated and 
two of the crew with the wounded crew 
member started toward the shore in this 
rubber: life boat. to obtain medical assist- 
-ance for the wounded. Up to this point, 
‘Bull-had not been injured and when last 
seen by the two members of the crew in the 
rubber life boat, was on the fuselage of the 
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seaplane holding the second rubber life 
boat while it was being inflated. 

The first rubber life boat with its three 
occupants had proceeded only a short dis- 
tance toward the shore from the seaplane 
when a low-level strafing attack was made 
by a Japanese seaplane of a type entirely 
different from the Japanese planes which 
had préviously attacked in the air. The 
strafing Japanese plane made its first at- 
tack from out at sea and none of the mem- 
bers of the crew was injured. The second 
attack was miade from a height of from 
twenty to thirty feet above Bull and the 
members of the crew remaining on the dis- 
abled seaplane. As ‘the strafing Japanese 
plane made its second attack, the occupants 
of the rubber life boat first launched dived 
under the water and heard the machine 
gun bullets striking the water about them, 
and while under the water also heard an 
explosion. Upon coming to the surface, 
they found the: area where the seaplane 
had been in flames, and the plane sunk be- 
neath the surface. Bull was never seen 
afterwards and his body was not found. 

The only survivors were the two officers, 
members of the crew, who were taking the 
wounded to shore in the first rubber boat. 
When they left the seaplane there was no 
fire or evidence of fire on it, none of its 
motors were operating, and there was no 
one smoking on the plane. The two offi- 
cers who had gone ashore found relief for 
the wounded member of the crew (who 
later died) and then waited in the village 
for some time to see if they could recover 


’ the bodies of the other members of the 


crew. Two bodies were found. On Febru- 
ary 23, 1942, the two officers proceeded on 
their way to Australia and reached the 
mainland on May 8, 1942. 


II. 


THEORIES OF THE PLAINTIFF— 
AVIATION NOT PROXIMATE 
CAUSE OF DEATH 


Ruth P. Bull, the beneficiary, brought 
her suit in the Federal Court against the 
company to recover $10,000.00, the face 
value of the policy. She based her action 
upon two theories: First, that the direct 
and proximate cause of the death of Rich- 
ard Bull was the attack made upon him by 
the Japanese after the seaplane had been 
disabled and was yo longer able to travel, 
and not the result of service, travel, or 
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flight in any species of aircraft. Death 
having resulted from combat service, the 
company was liable in the absence of a war 
exclusion clause. Second, That the death 
of Richard Bull occurred more than two 
years after the effective date of the policy 
and the claim thereon was incontestable, 
except for non-payment of premiums. 

The company, by its answer, relied upon 
the aviation exclusion clause, and tendered 
with the answer the amount equal to the 
reserve held by it on the policy. ‘The death 
of the insured was not disputed. 

Plaintiff replied to the answer by deny- 
ing Richard Bull came to his death as a re- 
sult directly or indirectly of service, travel 
or flight, as a passenger or otherwise, in 
a species of aircraft, but alleged that the 
direct and proximate cause of the death 
was the attack made upon the insured by 
the armed forces of the Government of 
Japan. 

Plaintiff also replied that the contract of 
insurance became effective more than two 
years prior to the date Bull met his death; 
that by reason thereof, a claim on the 
policy was incontestable except for the non- 
payment of premiums, and that the defend- 
ant was barred from making a defense in 
the suit against the claim of the plaintiff 
on the contract, except for the defenses al- 
leged and set forth in the incontestability 
clause. 

The case was tried before a jury which 
returned a verdict for the plaintiff for the 
amount of the policy with interest. The 
trial court overruled motions for judgment 
notwithstanding the verdict, and for a new 
trial, and the case was appealed to the Cir- 
cuit Court of Appeals. 

The trial court adopted the first theory 
of the plaintiff, and submitted the case to 
the jury with instructions to determine 
whether death was the result directly or 
indirectly of service, travel or flight, in any 
species of aircraft, as a passenger or other- 
wise. 

Plaintiff also took the position at the 
trial that all defenses were excluded by 
reason of the incontestability clause, except 
those written therein, and that the endorse- 
ment on the policy in which it was at- 
tempted to exclude death as a result di- 
rectly or indirectly of aviation, was not ef- 
fective after two years because of the pro- 
visions of the incontestability clause. The 
trial court refused to so instruct the jury. 


INSURANCE COUNSEL JOURNAL 


Page 21 


The case was heard by the Circuit Court 
of Appeals for the Seventh Circuit, and by 
a majority affirmed the judgment of the 
lower court. 

Judge Minton, in writing the majority 
opinion, said: 


“The question presented to us is 
whether Lieutenant Bull met his death, 
‘as a result, directly or indirectly, of serv- 
ice, travel, or flight’ in that seaplane. 
This is a legal question that requires us 
to construe the contract of insurance. It 
is elementary that such contracts are 
strictly construed against the insurance 
company. Unless the clear and reason- 
able construction of this contract sup- 
ports the contention of the defendant, 
we must affirm the District Court. 

“Our problem is to determine the in- 
tention of the parties. In October, 1939, 
when this policy was applied for, war was 
raging in Europe at blitzkrieg tempo. In 
the Far East, war had been going on for 
two years, and our relations with Japan 
were strained. We were making prepara- 
tions to expand our defense program. 
Under such circumstances, Lieutenant 
Bull had entered the armed services of 
his country. He was a Naval Aviation 
Cadet when he applied for the policy 
and when it was issued. The defendant 
knew that he intended to continue in 
such service. With such knowledge, the 
defendant drew the policy and deter- 
mined the risk it would assume. It wrote 
its own ticket. The aviation clause we 
have set forth was inserted in the policy. 
No war clause was inserted. It is ap- 
parent, therefore, that the defendant was 
willing to and did assume all risks of 
war not connected with service, travel, or 
flight in aircraft. Was the death of Lieu- 
tenant Bull under the circumstances a 
risk of war or of aviation? Was his death 
the result, direct or indirect, of service, 
travel, or flight in aircraft, or was it a 
war risk, free from aviation?* * * * 

“* * * No construction should be 
given the contract which would make it 
applicable if a personal enemy shot the 
insured but inapplicable if a public 
enemy shot him. In neither case was 
death the result, direct or indirect, of 
service, travel, or flight in aircraft.. The 
parties must have intended that there 
should somewhere be a point at which 
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the insured would become disengaged 
from service, travel, or flight in that sea- 
plane. Suppose Lieutenant Bull had 
reached the island and that the Japs 
there had shot him. Would that have 
been a death not covered by .the policy? 
Such a construction would be unreason- 
able. Suppose that he had succeeded in 
launching his rubber boat and that at 
some point between the plane and the 
shore he had been shot by the Japs. 
Would that death have been excluded by 
the provision we are now considering? 
We think not. 

“Does the fact that he was upon the 
fuselage of that wholly disabled, immo- 
bilized plane which rested at anchor in 
the water, useful only as a raft, create 
such a distinction between this and the 
foregoing illustrations as to tie up his 
death with service, travel, or flight in 
that seaplane? We think not. 

“We hold that disengagement from 
service, travel, and flight in that seaplane 
had taken place in the case at bar, and 
that Lieutenant Bull’s death had no con- 
nection, directly or indirectly, with serv- 
ice, travel, or flight in that seaplane 
within the meaning of the policy. Where 
the service, travel, and flight in the air- 
craft had definitely ended, and the only 
connection the insured had with the 
plane at the time he met his death at the 
hands of a strafing Jap was that he had 
arrived by plane at the place where the 
Jap shot him, his death was too remote 
to be considered the result, direct or in- 
direct, of service, travel, or flight in an 
aircraft. We think the true intent of the 
parties was to exclude the risks of avia- 
tion and to include the risks of war. The 
death in this case was due solely to dan- 
gers inherent in a war risk. 


“For another reason, we do not think 
the contention of the defendant is valid. 
The provision of the policy relied upon 
as a defense by the defendant becomes 
operative only where the insured meets 
‘death as a result, directly or indirectly, 
of service, travel, or flight in any species 
of aircraft.’ (Italics Ours.) Death in 


this instance resulted directly from the 
strafing by the Jap plane. The evidence 
clearly supports that view. The policy 
does not say that it shall not apply if the 
death is contributed to directly or indi- 
rectly by the service, travel, or flight in 
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the aircraft. The policy deals with re- 
sults and not causes or contributing 
causes. Aviation may have been a con- 
tributing cause, but that did not make 
the death an indirect result of aviation. 
No risk of aviation resulted in death. A 
risk of war resulted in death. That was 
a risk not excluded by the policy.” 


The court gave weight to the fact that 
insured was not injured in the arrival of 
the plane to its landing upon the water, 
nor was he injured by service, travel, or 
flight, while the aircraft was in motion. He 
was killed after those things had termi- 
nated. The court also said that if the ar- 
rival at the place where death occurred was 
to be considered as an indirect cause of the 
death, then insured would never have been 
protected by this policy at any place to 
which he came by aircraft. 

A strong, able, dissenting opinion was 
filed by Judge J. Earl Major, in which he 
said: 


“In my view, there is no escape from 
the conclusion that death under such cir- 
cumstances was the result ‘directly or in- 
directly’ of the flight which had been so 
shortly and suddenly terminated.’ It is 
no answer to say that the exclusion 
clause is inapplicable because the imme- 
diate or proximate cause of death was 
the Japanese attack.” 


The company filed a petition for cer- 


tiorari in the Supreme Court of the United 


States, which was denied. No opinion was 
written by the latter court, so it may be 
assumed the majority opinion of the Cir- 





*Cases cited by Judge Major dealt with the words, 
“directly or indirectly,” as used in the exclusion 
clause. He divided these cases into two classes, (1) 
those which support the theory that death resulted 
directly from the flight, etc., and (2) those which 
support the theory that death resulted indirectly 
from the flight, etc., 

(1) Neil, et al., v. Mutual Life Ins. Co., 131 Fed. 
(2), 159; Pittman, et al., v. Lamar Life Ins. Co., 
17 Fed. (2), 370; Wendorff v. Missouri State Life 
Ins. Co., (1927), 318 Mo. 363, 1 S.W. (2), 99; 
Blonski v. Bankers Life Co., 209 Wis. 5, 243 N.W. 
410. 

(2) Baker & Conrad, Inc., v. The Chicago Heights 
Construction Co., 364 Ill. 386, 394; Fuhrer, et all., v. 
The Fidelity and Casualty Co., 188 Ill. App. 398, 
402: Amicable Life Insurance Co. v. Reilly, 97 S.W. 
(2) 246; Runyon v. Western & Southern Life Ins. 
Co., 192 N.E. 882; Szymanska v. Equitable Life In- 
surance Co., 183 Atl. 309; Coxe v. Employers Lia- 
bility Assurance Corp., 2 King’s Bench (1916) 629. 
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cuit Court of Appeals correctly states the 
law. 

The arguments of the parties presenting 
their respective theories were made before 
the Supreme Court in the petition for cer- 
tiorari and the answer thereto, and that 
court denied the petition, which in effect 
was an affirmance of the conclusions of the 
Circuit Court of Appeals. 


Il. 


CASES DEALING WITH PROXIMATE 
CAUSE 


Many cases involving the question as to 
whether the deceased was participating in 
aeronautic activity at the time of death 
have reached the courts and the wording 
of the policies varies, which has given rise 
to many conflicting decisions. In the Bull 
case, an issue of fact was made as to 
whether the cause of death was the result 
directly or indirectly of service, travel or 
flight in a species of aircraft as a passenger 
or otherwise, or whether death was the di- 
rect and proximate result of the attack of 
the Japanese in time of war. The defend- 
ant joined in the issue of fact and con- 
sented to submit the case to a jury. 

The question then arose as to whether 
all of the evidence presented a jury ques- 
tion, or whether the undisputed facts pre- 
sented a question of law for the court. The 
rule is stated in 29 American Jurispru- 
dence, No. 1538, p. 1157: 


“As a general proposition the question 
whether death, sickness, or injury is due 
to a cause, or if of a kind, within the 
coverage of a life, health or accident in- 
surance policy, is a question for the jury 
where the evidence in such respect is con- 
flicting, or is such that different infer- 
ences may be drawn therefrom.” 

Also see 37 C. J. page 649, par. 450. 


The only occurrence witnesses in the case 
were Lt. Claud Luther Nelson and Lt. Wil- 
liam Walker Hargrave,’ the only survivors 
of the crew in the seaplane. Their testi- 
mony agreed as to all of the important 
facts. Different inferences might reason- 
ably be drawn from the testimony of the 
two witnesses, even though their evidence 
was not conflicting. The trial court sub- 


®William Walker Hargrave, Hanover °$7. Awarded 
U. S. Navy Silver Star.  ~ 
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mitted the case to the jury upon the theory 
that different inferences might reasonably 
be drawn from the undisputed facts. 

The defendant put great stress upon the 
word “indirectly,” as contained in the avia- 
tion exclusion clause. 

The defendant having alleged that the 
policy did not cover the risk, because of 
the aviation clause, had the burden to 
prove that the death occurred within the 
scope of the provisions of that clause. $7 
C. J., p. 618, par. 414. Supreme Lodge 
K. P. of Lipscomb, (1905), 50 Fla. 406; 39 
So. 637; Home Benefit Association v. Sar- 
gent (1892), 142 U.S. 691; 35 L.Ed. 1160. 


The plaintiff's position was that the bur- 
den being upon the defendant, it must 
show that all other causes were absent, and 
that the direct and proximate cause was 
service, travel, or flight, as a passenger or 
otherwise, in a species of aircraft. 

The courts have universally recognized 
the use of the phrase “direct and proximate 
cause” or “direct and proximate result” as 
a proper method of statement showing 
cause and effect in instructing juries. The 
law regards only the direct and proximate 
result of the negligent acts of a party as 
creating a liability against him. Braun v. 
Craven (1898), 175 Ill. 401. 

Proximate cause has been universally 
understood to mean that which naturally 
leads to or produces, or contributes directly 
to producing a result. Williams v. Atlantic 
Coast Line R. Co., (1909), 56 Fla. 635; 48 
S. 309, 311. 

In Tatom v. Seaboard Air Line R. Co.. 
(1927), 93 Fla. 1046, 1054; 113 So. 671, the 
Court held that proximate cause is that 
which naturally leads to or produces a 
given result. Proximate cause has been de- 
fined as “an act which directly produces or 
concurs directly in producing the injury; 
an immediate, direct or efficient cause of 
injury; * * * that which, in a natural and 
continuous sequence, unbroken by any new 
cause, produces that event, and without 
which that event would not have occurred.” 
32 CYC 745. 

The seaplane was a condition which 
made it possible for the attack by the Jap- 
anese and this condition was not of ‘itself 
any part of the occurrence which resulted 
in Bull’s death. It furnished the means of 
transportation which made it possible for 
him to be where he was at the time he met 
his death. ‘That condition was not a proxi- 
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mate cause, the direct, or the efficient cause. 

In Streeter v. Humrichouse (1934), 357 
Ill. 234, at 243, the Supreme Court of IIl- 
inois made a distinction between facts 
which proximately and directly caused the 
injury, and facts which merely furnished 
a condition which made possible the injury 
received, and the same court in Phillabaum 
v. L. E. & W. R. R. Co., (1924), 315 Tl. 
131, at 136, said: 


“An intervening efficient cause is a 
new and independent force which breaks 
the causal connection between the orig- 
inal wrong and the injury, and itself be- 
comes a direct and efficient cause of in- 
jury.” 

These cases form the basis of the theory 
upon which the plaintiff tried her case, 
and the District Court and the Circuit 
Court of Appeals adopted and followed 
this theory. 

In Tierney v. Occidental Life Insurance 
Co. (Calif.) (1928) 265 Pac. 400, 89 Cal. 
App. 779, the court held that the deceased 
was not killed “while participating or in 
consequence of having participated in 
aeronautics” when he stepped out on the 
‘wing of the plane and bent to the ground 
to pick up a drift wire, and as he straight- 
ened up was struck by the plane’s pro- 
peller.. The court found for the widow, 
stating that flight was not the proximate 
cause of death, and that it was not in con- 
sequence of his having participated in aero- 
nautics, but the intervening act of the de- 
ceased in his poor judgment in conducting 
himself after climbing out of the machine 
as to be struck by the propeller. In that 
case the landing was accomplished and the 
flight had terminated. The plane had been 
on the ground five or six minutes before 
the accident occurred. While this case was 
not referred to in the opinion of the Cir- 
cuit Court of Appeals, it may have had 
some bearing upon the decision, as the 
court clearly separates the flight and land- 
ing of the disabled seaplane from the 
attack by the Japanese 


IV. 


DECISIONS CONTRA AND DISTIN- 
GUISHING BULL CASE 


There are a number of well considered 
cases of recent date which take the oppo- 
site view of the question which was the de- 
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ciding one in the Bull case. In these cases 
the courts do not follow the proximate 
cause doctrine, but hold the law will not 
split the chain of causation. In these cases 
the courts hold that there is no ambiguity 
in these exclusion clauses, and to inject 
the proximate cause theory is to eliminate 
the words, ‘directly or indirectly’; as matter 
of common knowledge, and in view of the 
natural meaning of the words used, lia- 
bility is excluded by the terms of the policy 
when an accident is an incident to an ordi- 
nary risk of aviation. Some have said that 
the natural and obvious meaning of the 
aviation clause is that the insurer declines 
to assume those extra risks of death ordi- 
narily associated with aerial flight. In 
other words, it is held where death results 
from the operation of one of those familiar 
and popularly understood risks, there can- 
not be any issue of proximate causation for 
a jury to determine 

In Neel v. Mutual Life Insurance Com- 
pany of N. Y., 131 Fed. (2d) 159 (Second 
Circuit 1942), the action was for the re- 
covery of $25,000.00 double indemnity ‘on 
a life policy. Double indemnity was pay- 
able if death resulted as a direct result of 
bodily injury effected solely through ex- 
ternal, violent, and accidental means, inde- 
pendently and exclusively of all other 
causes, and of which, except in case of 
drowning or asphyxiation, there was evi- 
dence by a visible contusion or wound on 
the exterior of the body, provided that the 
double indemnity shall not be payable if 
death resulted from self-destruction, or 
from participation in aeronautics. 


The insured left the airport in New Jer- 
sey on June 12, 1940 in a plane flying solo. 
He was a licensed solo aeroplane pilot and 
a fair swimmer. He never returned to the 
airport, and on June 28th, his body was 
found floating in the Atlantic Ocean. Up- 
on examination it was found death had 
resulted from asphyxiation from drowning; 
there were no signs of physical injuries. 
The plaintiff in suing upon the policy took 
the position that because the safety belt 
was unbuckled and unbroken and the 
plane door had to be opened for the pilot 
to get out, and because there were no in- 
juries upon the body, the latter must have 
gotten out of the plane when it landed 
and died from drowning while trying to 
swim to the shore. One witness. said he 
saw the plane floating in the ocean with its 
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wings spread on the surface of the water. 
There was some contrary evidence but the 
court in deciding the case, took only the 
facts most- favorable to the plaintiff. In 
denying a recovery the court said: 


“To say that his death did not result 
‘from participation in areonautics’ would 
exclude from the proviso of the policy 
the most ordinary risks involved and 
limit the effect of the clause in an unex- 
pected and unreasonable way.” 


The court there followed the reasoning in 
Bird v. St. Paul F. & M. Ins. Co., 224 N. Y. 
47, 120 N. E. 86, 87. 

In Green v. Mutual Benefit Life Ins. Co., 
144 Fed. (2) 55, (First Circuit 1944), Green, 
the insured, signed an application for 
insurance in which he stated he had made 
ten flights (not as a farepaying passenger 
over scheduled routes), contemplated fur- 
ther flights within the ensuing year, that 
he did not have a student’s or pilot's 
license, but expected to take the regular 
training course offered by C. A. A.; also 
that he did not contemplate ‘within the 
next year engaging in army or naval serv- 
ice, etc.” 

The aviation exclusion clause provided, 
“Death occurring by reason of any acrial 
flight or journey is not a risk assumed by 
the company except, * * *.” The policy 
contained no military exclusion clause. 

One year after the date of the policy, 
Green enlisted in the U. S. Naval Reserve, 
and eleven months later while engaged in 
training, acting under orders and in the 
line of duty, was attempting to land his 
Navy Scout Bomber. A snowstorm came 
up and he was unable to land on the car- 
rier, and made a forced landing in the 
water. His body was found in the water 
several hours later. His life jacket was 
partially inflated. The medical examiner 
reported that he died from downing and 
exposure... His body disclosed no signs of 
a hard blow. . 

In a suit on the policy the court denied 
recovery, except for the amount of the re- 
serve on the policy. The facts were stipu- 
lated and the court held there remained 
no debatable issue of proximate cause ap- 
propriate for jury determination. The 
court relied for its decision on Neel v. Mu- 
tual Life Insurance Co. of N. Y., 131 Fed. 
(2) 159, and Wendorff v. Missouri State 
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Life Insurance Co. (1928) 318 Mo. 363, 1 
S. W. (2d) 99, 57 A.L.R. 615. 

In the Green case (Supra); the plaintiff 
relied on the Bull case (141 Fed. (2) 456). 
It is interesting to note the comment of 
that court upon the Bull case: 


“Appellant’s main reliance, on the 
causation point, is the recent case of Bull 
v. Sun Life, 7 Cir. 1944, 141 F.2d. 456. 
This case, whether correctly decided or 
not, is clearly distinguishable. * * * * 
There was evidence warranting a finding 
that while the insured was out upon the 
fuselage trying to inflate a rubber boat, 
he was shot by machine gun fire from 
a Japanese plane and died from bullet 
wounds. The court upheld the verdict 
for the plaintiff. We are not inclined to 
disagree with this case. It may reason- 
ably be said that death by the deliberate 

\ act of a third person is not one of the 
risks ordinarily associated with aerial 
flight. Travel in a plane brought the 
insured to the place where he met his 
death by enemy action, but he might 
just as well have been brought to that 
place by a boat or otherwise.” 


The Supreme Court of the United States 
denied certiorari in the Bull case after the 
Green case was decided. 


V. 


HOLDING IN BULL CASE NOT-CON- 
FINED TO WAR CASES 


While the opinion in the Bull case lays 
great stress upon the absence of the war 
clause in the policy, this does not relegate 
the case to a class of policy litigation which 
may arise only during war time. An an- 
alysis of the reason behind the conclusion 
will disclose the same theory may be ap- 
plied in similar cases arising in peace time. 
If the rule is that the new cause which pro- 
duces the event, and without which - that 
event would not have occurred,:is the ef- 
ficient cause of. death, then there will prob- 
ably be. a jury question: in: almost: every 
case. In other words, any act of a third 
person which is not one of the risks ordi- 
narily associated with aerial. flight may be 
said to be the cause which directly pro- 
duces a given result. The flight of the sea- 
plane in the Bull case did not in a. natural 
and continuous sequence, unbroken by any 
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new cause, produce the event of death, and 
without which that event would not have 
occured. The attack by the enemy plane 
was the event without which the death 
would not have occurred. 


VI. 


EFFECT OF INCONTESTABILITY 
CLAUSE—DECISIONS CONFLICT- 
ING—STATUTORY AMEND- 
MENTS 


When the insuring company in the Bull 
case took an appeal to the Circuit Court of 
Appeals, plaintiff filed a cross-appeal and 
alleged error of the court in refusing to 
hold that the incontestable clause applied 
in the case. This question was fully argued 
in the Circuit Court of Appeals, but was 
not decided. The court held that the dis- 
position of the case on the other point 
made it unnecessary to consider the effect 
of the incontestable clause. 

When a petition for certiorari was filed 
in the Supreme Court of the United States, 
the plaintiff filed cross-errors so as to pre- 
serve the question of the application of the 
incontestable clause to the facts. In the 
answer of the plaintiff to the petition for 
certiorari, this question was fully presented. 
The Supreme Court denied the petition 
for writ of certiorari, and as no opinion 
was written, the court did not pass on the 
applicability of the incontestable clause. 

There is a conflict of authorities on this 
question, and it remains for some court in 
the future to settle the question raised by 
the facts in this case. The question is an 
interesting one, and a few of the cases 
which present both sides of the question 
are referred to herein. 

In Bernier v. Pacific Mutual Life Insur- 
ance Co., La. S. Ct. (1932), 173 La. 1078; 
139 So. 630, 88 A.L.R. 765, the court passed 
on the question and held with the plaintiff. 
In that case suit was brought by the widow 
of insured on a life insurance policy issued 
by the defendant company on the life of 
her husband, which contained an aviation 
exclusion clause as broad as the one in the 
Bull case, and which provided in part: 


“It is hereby understood and agreed 
in the event of the death of the insured, 
arising in whole or in part, directly or 
indirectly, from engaging in aerial navi- 
gation, except while riding as a fare-pay- 
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ing passenger in a licensed commercial 
aircraft, etc. * * *.” 


and also contained the provision that the 
application and policy constitute the con- 
tract between the parties, and that the con- 
tract shall be incontestable after it shall 
have been in force during the lifetime of 
the insured for one year from the date of 
the policy, except for non-payment of prem- 
ium or for the violations of the conditions 
of the policy relating to military or naval 
service in time of war. 

After the policy had been in force for 
more than one year, the insured was killed 
by the falling of an airplane in which he 
was riding. The airplane was not a li- 
censed, commercial aircraft and was not 
operated by a licensed transport pilot, and 
was not flying in a civil airway between 
definitely established airports. In other 
words, the flight did not qualify with the 
provisions of the aviation exclusion clause. 
The beneficiary took the position that she 
was entitled to recover the full claim, upon 
the fact that the death of the insured was 
incurred after the policy had become incon- 
testable. 

The insurance company there based its 
defense on the case of Metropolitan Life 
Insurance Co. v. Conway, (1929), 252 N.Y. 
449; 169 N. E. 642, and contended (as the 
defendant did in the Bull case), that the 
incontestability clause did not preclude the 
company from defending, on the ground 
that death occurred from a cause excepted 
by the aviation exclusion clause, and which 
cause it was contended constituted a risk 
not assumed by the insurer. 


The Supreme Court of Louisiana refused 
to follow the Metropolitan Life Insurance 
Co. v. Conway case, but sustained the lower 
court and affirmed the judgment. 

In Northwestern Mutual Life Insurance 
Co. v. Johnson (1920) 254 U. S. 96; 65 L. 
Ed. 155, 159; 41 S. Ct. p. 47, the court had 
before it a case where an action was 
brought by a widow to recover on an in- 
surance policy on her husband who died by 
his own hand more than a year after the 
date of the policy, the policy containing a 
provision that “if within two. years from 
the date hereof, the insured shall die * * * 
in consequence of a duel or shall, while 
sane or insane, die by his own hand, then 
and in every such case this policy shall be 
void.” The policy also contained a pro- 
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vision that “this contract shall be incon- 
testable after one year from the date of its 
issue, provided the required premiums are 
duly paid.” 

Mr. Justice Holmes, speaking for the 
court in that case, aptly and clearly stated 
the object and purpose of an incontesta- 
bility clause in a life insurance policy when 
he said: 


“The object of the clause is plain, and 
laudable, * * * to create an absolute as- 
surance of the benefit, as free as may be 
from any dispute of fact, except the fact 
of death, and as soon as it reasonably 
can be done.” 


There are many cases in various juris- 
dictions which follow the Northwestern 
Mutual Life Insurance Co. v. Johnson case. 


The insurance company in the Bull case 
relied principally upon the Conway case, 
taking the position that the Johnson case 
is not in conflict with the decision in the 
Conway case, because the clause in the 
former was not a limitation as to coverage, 
but provided for a forfeiture, while in the 
Bull case the exclusion clause related to the 


assumption of the risk if death resulted 


while the insured was engaged in aeronau- 
tics. It also asserted that while the com- 
pany was estopped to contest the validity 
of the contract, it was not barred from 
defending a claim arising under the con- 
tract. 

The question then arises, What is a con- 
test of a policy by a life insurance company 
within the meaning of the incontestable 
clause? Does it include proceedings to up- 
hold terms of the policy rather than to set 
them aside? Does the term “incontestable” 
as used in the clause, include the defense 
of a claim which may arise by reason of 
the policy? 

One of the leading cases upon the ques- 
tion of coverage is Metropolitan Life Insur- 
ance Co. v. Conway, 252 N.Y. 449; 169 N. 
E. 642 (1930). The insurance company 
made application to the Superintendent of 
Insurance of the State of New York for ap- 
proval of a rider to be attached to life poli- 
cies. The rider provided that death as a 
result of service, travel or flight, in any 
species of aircraft, except as a fare-paying 
passenger, is a risk not assumed under its 
policy, but if death occurred as a result of 
such service, travel or flight, the company 
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will pay to the beneficiary the reserve on 
the policy. The Department refused to 
approve the rider upon the ground that it 
was inconsistent with the insurance law of 
New York, which provided in substance, 
that a policy shall be incontestable after it 
has been in force during the life time of 
the insured for a period of two years from 
its date of issue, except for non-payment of 
premiums and except for violation of the 
conditions of the policy relating to military 
or naval service in time of war. 

The Court of Appeals of the State of 
New York, speaking through Justice Car- 
dozo, said: 


“The provision that a policy shall be 
incontestable after it has been in force 
during the lifetime of the insured for a 
period of two years, is not a mandate as 
to coverage, a definition of the hazards 
to be borne by the insured. It means only 
this, that within the limits of coverage, 
the policy shall stand unaffected by any 
defense that it was invalid in its incep- 
tion, or thereafter became invalid by rea- 
son of a condition broken.” 


In the opinion of the court, Justice Car- 
dozo commented upon the opinion of Jus- 
tice Holmes in Northwestern Mutual Life 
Insurance Co. v. Johnson, 254 U.S. 96; 41 S. 
Ct. 47; 65 L. Ed. 155, and asserted that the 
holding in the Johnson case was not con- 
trary to that in the Conway case. He makes 
a distinction between a denial of coverage, 
which he says the insurer should always be 
permitted to assert in refutation of a claim 
on behalf of the insured not covered by the 
terms of the policy contract, and a defense 
by the insurer of the invalidity of the pol- 
icy because of fraud or misrepresentation 
by the insured in applying for it, or a suit 
by an insurer to cancel it for like reasons, 
either of which must be instituted within 
the time limited by the incontestable clause. 


It should be noted in passing that in 
1939 the New York legislature passed Sec- 
tion 155, Subd. 2(c) (New York Insurance 
Law) as follows: 


“No policy of life insurance delivered 
or issued for delivery in this State shall 
contain any provision which excludes lia- 
bility for death caused in a certain speci- 
fied manner, except as follows: * * * 
(c) a clause excluding from the coverage 








Page. 28 


' death resulting from aviation under con- 
ditions specified in the policy.” 


This Act simply ratified the decision in the 
Conway case. 

The Metropolitan. Life Insurance Co. v. 
Conway case has not been universally fol- 
lowed. In the case of State, ex rel. Republic 
National Life Insurance Company v. Smrha 
et.al., (Nebraska Supreme Court 1940) 293 
N. W.. 372, the company brought suit 
against the Director of Insurance of the 
State of Nebraska for a writ of mandamus 
to compel the Department to approve a 
rider to be attached to insurance policies 
which, in substance, excluded all claims 
arising under the policy if death occurs di- 
rectly or indirectly from operating or being 
in, on, or riding in any kind of airplane, 
whether a passenger or otherwise,. and in 
that case limits the liability of the com- 
pany tO an amount equal to the reserve. 
The statute of Nebraska required all poli- 
cies to contain an incontestable clause, pro- 
viding that a policy is incontestable after 
two years from the date of issuance, except 
for the non-payment of premiums and for 
violations of the conditions of the policy 
relating to naval and military service in 
time of war. Thus, it will be seen the 
Nebraska statute and the New York statute 
were identical before the latter was amend- 
ed in 1939. 

The Supreme Court denied the writ of 
mandamus, refused to follow the Conway 
case, and based its decision in part upon 
Northwestern Mutual Life Insurance Co. v. 
Johnson, 254 U. S. 96. 

The Nebraska court reached this con- 
clusion in considering the statutes of that 
state, holding that after the period of con- 
testability has expired, with all premiums 
paid and no question of naval or military 
service involved, the sole issue is the death 
of the insured. ‘The Nebraska Supreme 
Court also refused to follow Pacific Mutual 
Life Insurance Co. v. Fishback, (1933) 172 
Wash. 244; 17 P. (2d) 841, which holds 
that a risk “not assumed” by such express 
language is a matter not at all inconsistent 
with the required statutory incontestable 
provision. In other words, that court held 
that the incontestable clause is not a man- 
date as to coverage, and that there is a dis- 
tinction between a denial of coverage and 
a defense of invalidity. 

The Circuit Court of Appeals in the Bull 
case could have very easily and rationally 
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sustained judgment for the plaintiff upon 
the theory that the claim was incontestable 
under the policy. The decisions of the 
courts are not harmonious on the question 
and other principles of insurance law come 
to the aid of the claimant on this question. 
The object of an incontestable clause is to 
create an absolute assurance that the in- 
sured or beneficiary will receive the bene- 
fits of the policy. Northwestern Mutual 
Life Insurance Co. v. Johnson, 254 U.S. 96; 
41 S. Ct. 47; 65 L. Ed. 155; State, ex rel, 
Republic National Life Insurance Co. v. 
Smrha, et al., (1940), 293 N.W. 372; Penn 
Mutual Life Insurance Co. v. Childs (1941), 
16 S.E. (2d) 103, 108; Harris v. Security 
Life Insurance Co., (1913), 248 Mo. 304; 
154 S. W. 68, 70. 

After the expiration of the contestable 
period fixed by the incontestability clause 
all defenses to the policy, and all grounds 
of contest of or on the policy are barred, 
which are not specifically reserved or ex- 
cepted in the incontestability clause itself. 
Mutual Reserve Fund Life Ass’n., v. Austin, 
(1905), 142 Fed. 398, 401. 


The language of life insurance contracts 
is construed strictly against the insurer. 
Winer v. New York Life Insurance Co., 
(1939), 130 Fla. 115; 190 So. 894; Aschen- 
brenner v. U.S. Fidelity & Guarantee Co., 
(1934), 292 U. S. 80; 78 L. Ed. 1137, 1140; 
Mutual Life Insurance Co. v. Hurni Pack- 
ing Co., (1923), 263 U.S. 167; 68 L. Ed. 
235, 238; 44 S. Ct. 90. 

If there is any reasonable doubt as to the 
extent of the application of the incontesta- 
bility clause, it must be resolved in favor 
of the beneficiary. Independent Life In- 
surance Co. v. Carroll, (1930), 222 Ala. 34; 
130 So. 402, 404; Mareck v. Mutual Reserve 
Fund Life Ass’n., (1895), 62 Minn. 39; 64 
N.W. 68, 69; Royal Circle v. Achterrath, 
(1903), 204 Ill. 549, 570; 68 N.E. 492. 

It has always been the attitude of the 
courts and will probably continue, that 
since the insurer prepared the policy, any 
ambiguity contained therein will be con- 
strued against it. It might be said that 
courts have resorted to this rule in many 
instances when they desired to hold with 
the beneficiary, and many fine distinctions 
have been made in the decisions that have 
grown up over the course of years. 

In the Bull case, the contract was made 
in Florida; the Florida statutes and de- 
cisions controlled its construction, and the 
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Florida Supreme Court has consistently 
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In view of the cases cited, the question 


held with the majority, that the language of incomitestability where the death results 


of life insurance contracts is construed 
strictly against the insurer. 


from aviation under conditions similar to 
those in the Bull case, is still unsettled. 


“Alleging Such Injury” 


By Benjy. Brooks, General Counsel, 
American Mutual Liability Insurance Company, 
Boston, Mass. 


LIZABETH Craig was in deep trouble. 

On May 31, 1944 she had driven her 
car into Massachusetts from her home in 
Ohio and while in Boston had been in- 
volved in an automobile accident. The 
deceased, while being chased by an officer, 
had run from the sidewalk in between two 
cars parked at Elizabeth’s right. He had 
been struck by her right fender and had 
instantly fallen dead. Her daughter Doro- 
thy was on the front seat with her and the 
officer agreed with them that Elizabeth had 
been in no way at fault. 

A crowd gathered and remained until an 
ambulance had taken the victim away. The 
officer then asked Elizabeth if she had an 
automobile ‘policy. She replied that she 
had such a policy, issued to her by Com- 
pany A of Boston. The officer called her 
attention to the fact that the home office 
of Company A was just across the sidewalk. 
He advised her to go in and report the ac- 
cident to it. She reported in full detail to 
Company A, who called her attention to 

the fact that the effective period of the 
policy would terminate at 12:01 A.M. on 
June 1, and that no application had been 
received for its renewal. Her response to 
that information was, “A former student of 
mine told me that it would help him if I 
placed my subsequent insurance with Com- 
pany B. When your policy terminates a 
similar policy in Company B will become 
effective.” The general claims manager of 
Company A then said to her, “When the 
accident occurred my secretary happened 
to be looking out of my office window, and 
her account of the happening is in full ac- 
cord with the story just given by you and 
your daughter Dorothy and Officer Moyni- 
han. There may be a death damage action 
brought against you, in which event you 
must forward the suit papers to this Com- 
pany. We will defend you through the 


attorney employed by us. There does not 
seem to me to be any evidence by which a 
judgment against you could be obtained, 
and we will make no offer of settlement. 
Hére is the printed form of a policy such 
as was issued to you by this Company. You 
will note that we have the exclusive right 
to defend that suit through attorneys of 
our own selection, and that you have no 
right to employ your own attorneys. We 
do not anticipate any suit, but you can 
never know what a hungry plaintiff may 
do. If suit for death damages is brought 
against you, don’t fail to immediately for- 
ward those suit papers to us. It will be the 
right and the obligation of this Company 
to defend such suit, even though there may 
be an incorrect description of the accident 
contained in the suit allegations.” 

Upon returning home Elizabeth and 
Dorothy went to the office of James Boyle, 
a rising young attorney, who was Dorothy's 
fiance. They gave him a full account of 
the accident. He told Elizabeth that she — 
could not be held liable in damages if the 
deceased had been negligent. If, however, 
the deceased had not been negligent and 
she, Elizabeth, had been, she might be held 
liable for an amount not less than $1,000 
but not more than $10,000, the amount to 
be assessed according to the degree of her 
culpability. 

The deceased had been, at the time of 
the accident, a citizen of Ohio. His 
widow was made administratrix of his 
estate and brought in Ohio against Eliza- 
beth a $10,000 death. damage suit alleging 
therein that the accident which caused the 
death occurred on June I, 1944. 

The evening of the day upon which the 
suit was served, Dorothy's fiance called up- 
on her and, for the first time, learned of 
the existence of the policy issued by Com- 
pany B. He then told Elizabeth that the 
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allegations of the suit were such that Com- 

any B must defend her in accordance with 
the. following which is quoted from the 
opinion of the Supreme Court of Ohio in 
the case of Socony-Vacuum Oil Co. v. Con- 
tinental Casualty Co. 144 Ohio St. 382, 59 
N.E. 2d 199 (Jan. 24, 1945): 


“The duty of an insurance company to 
defend an action brought against its in- 
sured is determined from the plaintiff's 
petition and, when that pleading on its 
face discloses a case within the coverage 
of the policy, the insurer is required to 
make defense regardless of its ‘ultimate 
liability to the insured’.” 


Elizabeth thereupon gave him the suit 
papers and the Company B policy and told 
him to protect her interests, for which serv- 
ice she advanced him $25. He immediately 
forwarded the suit papers to Company B 
which wrote him that it had discovered 
that the accident which caused the death 
had occurred before its policy became ef- 
fective; that it was holding the suit papers 
for him and would not defend. 

No appearance nor answer was made to 
the suit as the result of which a $10,000 de- 
fault judgment was satisfied out of Eliza- 
beth’s savings from her income as a school 
teacher during her twenty years of widow- 
hood. 

On that same day Elizabeth atended her 
class reunion and told the full story to a 
classmate. As the result of his activities a 
debate was held in the town hall, the pro- 
_ ceeds from the sale of admission tickets to 
go to Elizabeth to pay for the cost to her 
of a suit against Company B to collect re- 
imbursement of the $10,000. The debate 
had been widely advertised and the prob- 
lem fully explained. Her many old pupils 
came to the rescue and after payment of 
expenses more than $1,000 was realized. 

The judges of the debate were three pro- 
fessors of English from three Ohio colleges 
who were to decide which of the debaters 
had logically reasoned that Company B 
had, or had not, the obligation to defend 
the death damage suit. 

The following is the wording of the 
judges’ decision: “Each of the policies was 
similar to the other except as to its effective 
period. The insurance provided therein 
under coverage A is worded as follows: “To 
pay on behalf of the insured all sums which 
the insured shall become obligated to pay 
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be reason of the liability imposed upon him 
by law for damages, including damages for 
care and loss of services, because of bodily 
injury, including death at any time result- 
ing therefrom, sustained by any person, or 
persons, caused by accident and arising out 
of the ownership, maintenance or use of 
the automobile.’ 

“It is apparent that if there were no de- 
fense right existing to the insurer it would 
be obliged to satisfy a default judgment 
which the insured had allowed to be taken 
against him. Consequently a defense right 
becomes a right of the utmost importance 
to the insurer. 

“We have given thought to the wording 
which naturally would have been used by 
us if we had drafted the policy and we are 
all of the opinion that the wording of the 
defense provision of the policy is the word- 
ing which we would have used. The words 
‘alleging such injury’ could refer only to an 
injury caused by an accident which had oc- 
curred during the policy period. 

“It is our opinion that if Mrs. Craig had 
forwarded the suit papers to Company A 
for defense it would have been the obliga- 
tion and the right of Company A to defend 
for the reason that the accident clearly oc- 
curred during the effective period of the 
Company A policy. 

“It is clear to us that the date allegation 
of the plaintiff could not, grammatically, 
have any bearing on the right and obliga- 
tion of Company A to defend and conse- 
quently could not impose upon Company 
B any defense duty, and that those who 
hold that Company B had such defense 
duty are giving to the words ‘alleging such 
injury’ the meaning which would be ob- 
tained by the substituted words ‘alleging 
that the injury is such injury’, and at the 
same time overlooking the fact that if an 
insurer undertakes to carry on the business 
of defending without having any judgment 
payment obligation it would be guilty of 
practicing law illegally. 

“Mr. Boyle has referred to the quotation 
from the opinion in Socony-Vacuum Oil 
Co. v. Continental Casualty Co., supra, 
without apparently having realized that the 
accident in the suit against Mrs. Craig had 
occurred in Massachusetts, although he has 
referred to the opinion in the case of Fes- 
senden School Inc. v. American Mutual 
Liability Ins. Co., 289 Mass. 124, 193 N.E. 
558, as upholding his argument that allega- 
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tion by the plaintiff is determinative of the 
insurer’s defense obligation. 

“In the suit by Fessenden School Inc. v. 
American Mutual Liability Insurance Co., 
supra, it seems clear to us that if the plain- 
tiff had undertaken to prove that Ada 
Gauthier was the plaintiff's servant at the 
time her accident occurred and had been 
successful in that undertaking it would 
have been the winner, under the applica- 
tion of fact as against allegation. 


“Mr. Boyle’s arguments are based on the 
claim that the words ‘alleging such injury’ 
have the meaning which would be obtained 
by the substituted words ‘alleging that the 
injury is such injury.’ Regardless, however 
of the arguments which might be made as 
to the meaning and application of the 
words ‘alleging such injury’ we find in fa- 
vor of Mr. Moeller, because he stressed two 
factors either of which to us is alone de- 
cisive of the merits. The first of these two 
factors is contained in the very first words 
of the defense provision which reads ‘As 
respects such insurance as is afforded by the 
other terms of this policy under coverage 
A’ and the second of which is contained in 
the obligations of the insurer as specified 
in subsection (b) of the defense provision 
which would require the insurer who is 
obliged to defend, among other things, ‘to 
pay all interest accruing after entry of judg- 
ment until the company has paid tendered 
or deposited in court such part of such 
judgment as does not exceed the limit of 
the company’s liability thereon.’ 

“Irrespective of the thoughts which may 
have been expressed by others, we wish to 
give our own conclusions as to the gram- 
matical meaning of the words ‘alleging such 
injury’ as those words appear in the defense 
provision of the policy. It is clearly ap- 
parent that those words cannot refer to an 
injury which was caused by an accident 
which did not occur during the policy per- 
iod and that an allegation by the plaintiff 
that the date of the accident was a date 
which fell within the effective policy period 
does not make the injury ‘such injury’ un- 
less as a fact that specified date did fall 
within the policy period. 

“In the suit against Mrs. Craig the injury 
for which damages were sought was an in- 
jury caused by an accident which occurred 
during the effective period of the Company 
A policy and an allegation by the plaintiff 
that the accident date was a date which fell 
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within the effective period of the Company 
B policy was not an allegation of ‘such in- 
jury’ but was only an allegation, not of 
‘such injury’, but of an allegation by the 
plaintiff that it was ‘such injury’. In other 
words the plaintiff did not allege an injury 
which was caused by an accident occurring 
during the effective period of the Company 
B policy but only alleged that it was so 
caused, which it will easily be realized is 
an entirely different thing. 

“Each member of this committee noted 
that the debate was listened to by the audi- 
ence with the closest attention and doubt- 
less there were many radio listeners who 
were equally interested. At the end of the 
debate we were informed that our decision 
was to be given over the radio and we were 
requested to give our reasons for our de- 
cision. Consequently it may not be amiss 
if we call attention to some of the injuries 
to which such a policy would apply but 
which might not be realized by either the 
insurer or the insured. 

“If an insured who is not the owner of 
an automobile policy at the time he makes 
wheel ruts in a public sidewalk buys such 
a policy as was owned by Mrs. Craig, and 
the effective period of the policy com- 
mences at 12:01 A.M. of the day immediate- 
ly following the day on which the wheel 
ruts were made, would the insurance of 
such policy apply to bodily injury sus- 
tained by a pedestrian who, while the pol- 
icy was in effect, sustained injury by ac- 
cidentally tripping in one of those ruts? 
The answer is that the insurance would ap- 
ply because the injury was caused by an 
accident which occurred during the policy 
period and which arose out of the use of 
the automobile. 


“If a cracked crank case allows oil to leak 
onto the highway while the car is parked 
and a pedestrian is injured by slipping in 
the oil, such policy will apply to the injury 
because it arose out of the maintenance of 
the car. 

“If opened cans of paint creep from the 
floor of a truck onto the road as the truck 
goes uphill, the pedestrian who slips in 
the paint or stumbles against the can and 
is injured during the policy period has re- 
ceived an injury arising out of the use of 
the automobile. 

“There is no provision in the policy for 
forwarding the suit papers to more than 
one company. Unless they are forwarded 
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to the company which will be obliged to 
pay a judgment, the insured will be out of 
luck as Mrs. Craig is.” 

Elizabeth was not over-conscientious, but 
simply conscientious. She was convinced 
that she had no right to sue either insur- 
ance company and that if she sued Doro- 
thy’s fiance for his incorrect procedure and 
won that suit, his payment of the judgment 
against him would result in the loss of the 
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house which he was building to be used by 
Dorothy and himself upon their marriage, 
and would be so upsetting that the mar- 
riage might never take place. She must 
think of Dorothy. 

If she did not sue either insuring com- 
pany nor Dorothy’s fiance, what was to be 
done with the money donated to her from 
the proceeds of the debate? That was the 
problem which made her trouble “deep.” 


In Automobile Insurance, We Are “Our Brother’s Keeper” 


By Victor C. GorTON 
Vice-President and General Counsel, Allstate Insurance Company, 
: Chicago, Illinois* 


HE public realizes that private enter- 

prise has been responsible for the 
building of all great business institutions, 
and it is natural that they should look first 
to private enterprise, rather than govern- 
ment, to initiate and carry out measures to 
provide services required by the people. 
But many thoughtful, open-minded persons 
now believe that we have neglected a res- 
ponsibility in the building of our business 
institutions, leaving something to be de- 
sired, to strive for more pointedly. That 
something is an awareness and sharpened 
sense of social responsibility in all forms 
of business. 


Because of our direct contacts with peo- 
ple, we in the legal and claim departments 
of the automobile insurers, see vital need 
for a real recognition of the public’s desires 
respecting our business. From the lessons 
learned in our work, wherein we have natu- 
ral human reactions to the misfortunes of 
others which give rise to the desire to be 
kind and helpful as well as fair, we feel 
there is still something needed in our busi- 
ness to enable us to fully realize our po- 
tentialities. Heretofore we have not re- 
garded safety work for traffic accident pre- 
vention and the restoration of those injured 
to bodily wholeness and well being, as be- 
ing a primary and direct concern of the 
individual company, nor indeed to a very 
substantial degree, of the automobile in- 
surance business as a whole. 





“*Reprint from The National Underwriter, April 
20, 1945. 


Casualty insurance, particularly, is a busi- 
ness where kindness should come first, one 
to be administered most humanly and 
humanely as it deals with human misfor- 
tunes of a most personal nature. While the 
business has been respectably administered 
for the most part during the past 30 years, 
we have failed to keep foremost in mind 
that full concept of public service which in 
the future will be required of us by our 
policyholders and the public alike. 

Present troubles and threats to our fu- 
ture are of two dissimilar but directly re- 
lated kinds: 

(1) The rising tide of automobile acci- 
dents with their scores of thousands of 
deaths and over a million injuries annual- 
ly, the clear threat of higher tides of deaths 
and injuries later which may set up a dan- 
gerous cycle: of higher loss ratios, then 
higher rates, then adverse risk selection 
creeping in as the devotees of safe driving 
drop out of the insured group, causing even 
higher rates, and with a high degree of traf- 
fic safety still unachieved. Then the situa- 
tion may go out of control, with conditions 
ripe for our nemesis—government assump- 
tion of risks—because it is clear the public 
regards the problem of accident prevention 
as ours to solve. 

(2) There is our ineptitude in handling 
the necessities of the situation after the ac- 
cident in which someone gets hurt, an in- 
eptitude which arises out of the status of 
the law of liability for bodily injury, coupl- 
ed with our paralleling insurance policy 
provisions. The law notwithstanding, the 
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public thinks we insurers ought to be there 
on the job to pay for full medical, surgical 
nursing and hospital services necessary to 
restore the injured, without any strings at- 
tached and regardless of the contributory 
negligence of the injured. 

‘In dealing with bodily injury and death 
following automobile accidents, our busi- 
ness is heavily impressed with the public 
interest, and naturally, in the business 
where we make our profits, some of them 
(or preferably a percentage of the gross 
premiums) should be devoted to leading 
the way for automotive safety. A promin- 
ent executive of a great insurance fleet was 
quoted some years ago: “I hope the day 
will come when nine-tenths of the premium 
can be used to prevent accidents, arid one- 
tenth to pay claims.” And a prominent au- 
tomobile manufacturer, a leader in the 
movement for automotive safety, declared 
in similar vein: “The resulting values and 
benefits from traffic safety work amount 
to 10 times the cost.” 


Great opportunities exist for automobile 
insurance companies economically, effi- 
ciently and more profitably to work for 
safety and, after accident for restoration of 
the injured. We must attack our double 
trouble at the source, through accident pre- 
vention, and full medical payments with 
accompanying improved claim practice. To 
work and contribute with others for safety, 
and to furnish full medical and related 
services to the injured, should ‘be basis 
functions of the business. In this attack we 
should be neither little nor late, nor lack- 
ing in the required inspiration and leader- 
ship. 

Better public service has resulted from 
the safety efforts of several other branches 
of the insurance business. 

However, the important, direct safety 
work of automobile insurers has been con- 
fined to fleets of trucks and buses. 


All of this safety work illustrates insur- 
ance business in its finest aspects. Our re- 
sults for the future will match the spirit of 
our performance and the competence of 
our approach to the business. It is far bet- 
ter to prevent the misfortune than to try 
to pay for it in money after the accident. 
The big pioneer opportunity remaining for 
accident prevention lies in the building of 
safety plans and procedures by automobile 
insurers, and for safety work by them in 
cooperation with all other groups. 
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‘Some ‘automobile insurance companies 
have contributed substantially to the cause 
of traffic safety, mostly by preparing and 
distributing educational books and book- 
lets and by awarding prizes to encourage 
safety study and practices. These help great- 
ly, especially in the safe driving courses in 
high schools and elsewhere. Thousands of 
local agents have aided in local traffic acci- 
dent prevention work. Leading automobile 
insurance companies have stressed in their 
sales efforts that they are careful in the se- 
lection of insured of such character that 
they may be expected to be safe drivers 
who will not have accidents, and therefore, 
that the companies are able safely to charge 
reasonably low rates. 


Need Permanent Planning 


Now, it is necessary for the entire busi- 
ness, every company, to engage in and con- 
tribute to traffic accident prevention upon 
a pro rata and permanently planned basis, 
to work together and with other groups for 
better uniform state and municipal traffic 
laws, stricter driver’s license laws requiring 
reasonable physical, mental and driving 
tests and for stricter financial responsibility 
laws. Then we must concentrate vigorously 
upon the full, fair and impartial enforce- 
ment of such laws, be always on the alert 
with recommendations for street and high- 
way repairs and engineering improvements, 
and support both youth and adult safety 
education. The public expects this of us as 
an inherent function of our business. Thus 
we will make permanent our being in busi- 
ness, actually enjoy our work, and make 
more profits in the long run. 

The most substantial reduction of the 
killing and injuring on the highway will 
not be achieved until both the car and 
drivers are required to pass adequate stan- 
dardized tests before they are licensed. To- 
day, and even more so tomorrow, the de- 
fective car and its equipment, and the men- 
tally incompetent, the physically handi- 
capped to an obviosuly dangerous degree, 
the careless, reckless or drinking driver 
should not be permitted on the highway 
and should not be insured. 

Automobile underwriting from now on 
must be aided by adequate tests of physi- 
cal and mental condition and driving abil- 
aity, as well as by the scrutiny of past his- 
tory. Automobile insurers will never do the 
best accident prevention job of which they 
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are capable, until they require the passing 
of a reasonable combination of physical, 
mental and driving test before insuring a 
person for the first time, with reexamina- 
tions at subsequent intervals. Uniform tests 
of both the driver and the car could either 
be given and certified to by the local police 
department for a proper fee, or be given 
by the insurer’s employees at approved 
service stations. 

Because the value of prevention service 
has been clearly recognized and appreci- 
ated by the corporate buyers of other kinds 
of insurance, the question has been put: 
“Why cannot such useful and greatly need- 
ed prevention service, through some practi- 
cal technique, be afforded the individual 
who drives a private passenger automobile, 
at a cost he can and will pay?” The answer 
is it can be thus afforded, especially on the 
multiple year or continuous, annual policy 
form. 

We can evolve a practical technique 
which will afford the individual such a 
prevention service as will be beneficial to 
himself, his insurer and the public. Car 
testing equipment is presently widely used 
both by municipal authorities and by auto- 
mobile service stations and garages. There 
also exists valuable equipment which tests 
the reactions of the individual driver, also 
trained specialists to conduct the tests. Our 
technique should be directed towards se- 
curing wider acceptance of such equipment 
by the public and our insurance prospects. 


It should not be at all difficult to per- 
suade prospective policyholders to take 
these tests. They themselves have the real 
personal benefits therefrom—their personal 
safety and that of their car is increased and 
they are thus qualified for lower premium 
rates. A father will appreciate the oppor- 
tunity to have his son or daughter take 
such tests. They will help him maintain the 
family discipline respecting who drives the 
car and when and where. 

Taking such tests can and should be 
made interesting and saleable to the vast 
majority of individuals. It will be like other 
civic, community and partriotic acts, a 
mark of good citizenship and respectability. 
In addition, we can make the individual 
conscious that he is getting a valuable in- 
spection, engineering and prevention serv- 
ice paid for out of his premium (a) by 
affording him convenient opportunity per- 
sonally to take driver reaction tests and to 
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have his car tested and (b) by giving him 
a report of the results of his tests, together 
with written recommendations as to the 
correction of faults of the driver and de- 
fects in the car, all on much the same basis 
as written reports are made to insured on 
steam boiler, elevator and workmen’s com- 
pensation insurance. 

The use of driver reaction testing equip- 
ment has proven very interesting and at- 
tractive to the public and, since these tests 
should take no more than 40 minutes, au- 
tomobile insurance prospects should have 
no great objection to taking them. The 
person tested is seated in a specially 
equipped automobile front seat compart- 
ment and a moving highway and surround- 
ing landscape passes directly in front of 
him. As various kinds of road hazards come 
into his vision, his reaction to them is 
tested and timed. As early as ten or more 
years ago, two of the largest London in- 
surers started the practice of giving dis- 
counts for certificates of fitness issued by 
industrial psychology laboratories having 
such equipment. This we should be able to 
do, adding thereto such other underwrit- 
ing inquiries as we wish to make. 


Introducing the System 


The suggested program of safety work by 
insurance companies, including safety tests 
for selection of insured, might well be tried 
oyt in a single metropolitan area or in a 
single state whose legislature and public 
officials have heretofore taken a real in- 
terest in traffic accident prevention. Once 
the test system gets going in a community, 
and the more who take and pass the tests, 
the more will feel it necessary to do so, 
otherwise, they may later face the alterna- 
tive of higher premium rates, of being with- 
out the pride of affiliation in worthy civic 
enterprise and the personal satisfaction of 
proving qualification as a safe driver. 


In such a trial of the program, if not all 
but only a majority of the automobile in- 
surers were won over and were faithful to 
the plan requiring tests, it could be ex- 
pected ultimately to work out as follows: 
Those rejected because of failure to pass 
the reasonable tests, those who did not take 
the tests for fear of failure to pass and 
those deeming it just too inconvenient to do 
so would end up in the camp of the non- 
cooperating insurers. As time went on it 

















October, 1945 


stands to reason that that camp would con- 
tinue to have a much higher percentage of 
undesirable risks than the camp of the co- 
operating companies, which would result in 
a much higher loss ratio than that of the 
latter, and then higher premium rates. The 
substantial rate differential would thus 
eventually deny to the non-cooperating 
companies risk selection sufficient to en- 
able them to stay in business. 


Assigned Risk Plans 


The premium money and the good will 
of the very small dangerous minority who 
will not or cannot take and pass reasonable 
and fair tests for safety are things the busi- 
ness can get along without. This program 
should not interfere with assigned risk 
plans; and even though it works out to in- 
duce and stress insuring the particular driv- 
er rather than all persons who drive the 
particular car described in the policy, it 
will be a development in the right direc- 
tion as making underwriting and rating 
much more of an exact science and for the 
benefit of the public. 

Apparently, then, for an insurer to re- 
frain from actively participating with oth- 
ers for safety would be upon the conviction 
that safety work is too expensive, is not ef- 
ficient, the public too apathetic to cooper- 
ate, and generally that the programs do not 
produce adequate results. And that, there- 
fore, it must foll6w that automobile acci- 
dents in present proportions are inevitable 
and an unchangeable part of the contem- 
porary American scene. This we must all 
deny as a matter of self-preservation, both 
personally and in our business. 


There is immediately approaching a per- 
iod of years when automobile insurers 
must, for self-preservation, go the whole 
way for safety, insuring only the 95 per 
cent of good risks, actual or potential, and 
steadfastly denying protection of their poli- 
cies and their financial responsibility to the 
5 per cent who are the dangerous, potential 
killers. Ultimately, we should be able to re- 
duce the latter group to about 2 per cent. 
However, traffic experts estimate our best 
efforts can reduce automobile accidents 
only 60 per cent of present proportions. 
While we will be vary grateful for these 
results, it will still leave over a half mil- 
lion people injured yearly, as well as twen- 
ty thousand fatalities. 
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MEDICAL PAYMENTS 


Soon after the beginning of automobile 
bodily injury liability insurance in 1898, 
the “first aid” medical expense provision 
was inserted in the policy as a result of 
(1) recognition of the inevitable humane 
reaction of the motorist to call for medical 
help for those injured in the accident, the 
expense of which he would be obligated to 
pay because the service was rendered at 
his request, and (2) realization that the 
prompt medical attention thus encouraged 
would naturally tend to limit the severity 
of the injuries and shorten the period of 
disability and thus decrease the amount of 
the damages which the company might be- 
come obligated to pay in the future. 

Such limited departure from the insur- 
ance protection theretofore afforded on the 
basis of legal liability only, was intended 
to involve an expenditure of only the few 
dollars required to pay for the medical at- 
tention immediately received at the scene 
of the accident. With the exception of such 
“first aid” provision, the policy contract 
permitted no further departure from the 
obligation to pay indemnity for established 
legal liability: it prohibited the insured, 
except at his own cost, to incur any other 
expense or assume any other obligation. 

It thus appears that the insurance com- 
pany strictly limited its concession to the 
humane reactions of the policyholder. The 
expense of subsequent medical or surgical 
treatment, hospital and nursing services 
needed by the injured person was not pro- 
vided for by the automobile liability insur- 
ance company, except in those instances 
where it paid such expense as a part of the 
money consideration for a general release 
of all liability for damages. 

Frequently the necessity of arranging for 


‘prolonged medical treatment caused the in- 


jured person prematurely to contract with 
an attorney to sue for damages. Such suits 
often lead to an inflation of the amount of 
damages ultimately paid by the insurer 
without a corresponding increase in the 
amount actually paid as reimbursement to 
the injured. Usually the injured person re- 
ceives no more than 60 per cent of the 
amount of loss and loss expense paid by the 
insurer. 

Even though the liability insurance com- 
pany almost always did ultimately make a 
settlement with the injured person, includ- 
ing settlement for medical expenses in- 








Page 36 


curred, such payment often came too late to 
be of the most benefit either to the injured 
person or to the insurer. In coming late and 
usually after some disagreement as to lia- 
bility and the amount of the damages actu- 
ally sustained, an atmosphere of resentment 
on the part of the injured person was cre- 
ated, rather than one of goodwill in the 
wake of settlement. 


Vestigial Economics 


This treatment of the situation by casu- 
alty insurance companies during the past 
few decades gives rise to opinions presently 
held by a substantial number of leading 
claim executives and insurance defense law- 
yers who have come to realize that the pub- 
lic does not now agree with the ancient law 
givers. Our current law is based upon vesti- 
gial economics and conditions of the an- 
cient past. In turn, the present-day liability 
insurance policy is based upon and accom- 
modated to the requirements and needs of 
such antiquated economics and conditions, 
which makes our law at present no more 
than a theory. 

The public does not feel that the injured 
person should not recover for his injuries 
even if he had some share, either large or 
small, in the fault causing the accident. 
Yet it is the theory of the law in practically 
all of the states that the motorist must re- 
spond in money damages to one injured by 
his automobile only if the motorist was 
negligent, his negligence the cause of the 
injury and the injured person himself with- 
out any fault contributing to the accident. 
Practically speaking, the results are not in 
accord with the theory as witnessed by the 
fact that juries have tended to disregard 
contributory negligence as a bar to recovery 
by the injured person, unless such negli- 
gence is of the most wanton kind. Defense- 
attorneys who specialize in automobile neg- 
ligence law will freely admit that almost all 
pedestrian knockdown cases result in a pay- 
ment to the injured. person. 

The disregard of. the so-called. “guest 
laws” is further witness to the desire of the 
public that the injured person should be 
paid regardless of the degree of negligence. 
In theory they prevent recovery by an in- 
jured guest unless the driver was guilty of 
gross negligence. Whether the occupant of 
the car was in fact a guest or whether the 
negligence of the driver was gross are mat- 
ters of fact to be decided by the jury. Ex- 
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perience has shown that it takes a strong 
defense by the host and a weak offense by 
the injured claimant for the defendant to 
win the nod from the jury. 

It thus appears that the public thinks 
the automobile owner and driver. should 
respond with at least some payment to any 
one-injured by his automobile. The more 
serious and permanent the bodily injury, 
the more ready the jury is to find that the 
automobile owner was negligent and, there- 
fore, legally liable. Where there is serious 
and permanent bodily injury, experience 
has shown that contributory negligence is 
thrown right out the window—the jury will 
admit among themselves that the injured 
claimant was partly to blame for the acci- 
dent and his resulting injuries, and then go 
right on and award him a verdict. Al- 
though they have been instructed in the 
law of contributory negligence, they do not 
comprehend it, and in ignorance and all 
innocence they find for the plaintiff. In 
death cases, the jury will rarely send empty 
handed from the court room a surviving 
widow or widower and children. The in- 
surer has found that it almost always is 
better to settle than to let the jury decide. 

When the automobile owner carries pas- 

sengers in his car, passengers who may be 
hurt with or without his fault, and may or 
may not have a legal cause of action against 
him, he feels the need for a form of in- 
surance which will at least pay for the med- 
ical expenses incurred for the full care of 
the injured and without regard to fault 
and consequent legal liability. The poli- 
cyholder objects when it is found necessary 
to inquire into his fault before paying or 
arranging for payment of medical expenses. 
The need for such insurance arises out of 
his sense of responsibility for the well-being 
of his passengers, entirely aside from legal 
liability, if any. There is something about 
the role of host which gives a person such 
extra-legal sense of responsibility, And, 
with respect to. the pedestrian, the sense of 
moral responsibility in the driver is still 
present, though perhaps in lesser degree. 
_ And so it came to pass.over five years ago 
that recognition of such actualities resulted 
in release of some of the fetters of tradition 
when the companies began to write the 
medical, payments coverage as respects Oc- 
cupants of the insured car. 

This insurance affords full. medical ex- 
pense payment, as a matter of right to each 
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person injured, with limits of $250 to 
$2,000 per person, depending on the prem- 
ium charge. Such extension of the “first 
aid” provision eased the situation wherein 
the insurer might be obligated to the in- 
jured passenger with respect to the lia- 
bility coverage involved in the same ac- 
cident; the atmosphere thereafter was more 
friendly and more conducive to compro- 
mise and amicable adjustment. 

The absence of immediate and full med- 
ical and surgical treatment, nursing and 
hospitalization, rendered competently and 
conscientiously, makes for many more 
deaths and permanent disabilities than are 
at all necessary. Prompt rendering of med- 
ical services can often greatly aid the auto- 
mobile accident victim to complete restora- 
tion of bodily wholeness and health. If 
they are not at once forthcoming, on a 
paid for basis, the consequences can be and 
often are disastrous to the claimant, to the 
insurer and indirectly to the public at 
large. The friendly, gracious providing of 
such paid for services under the super- 
vision of the claim man should avoid 
many bad law suits. When a person gets 
hurt in an automobile accident, medical 
attention and the cost of it is the first 
thing to come to.his mind. It is the big- 
gest thing in the minds of those injured, 
at least in the first instance. 

Because of its relative newness, medical 
coverage has not yet afforded enough 
premium volume and consequent loss vol- 
ume to enable analysts of the business to 
very accurately forecast the extent of its 
future and development from a loss view- 
point. However, it is clearly indicated 
thus far that medical payments is a profit- 
able coverage. It has proved easy to sell, 
already the great majority of the policy- 
holders are adding this protection to their 
policies at low average premium cost. We 
know from our experience it is working 
out as expected with reference to its po- 
tentialities as a good will builder and pub- 
lic relations factor of most respectable pro- 
portions, and in which respect it is just be- 
ginning. It helps now to settle guest claims 
promptly and fairly. 

And now to make medical payments in- 
surance a part of the basic liability policy 
at the basic liability rate, including, under 
safeguards, coverage for pedestrians and 
uninsured passengers in other cars, will 
make whole the concept of medical pav- 
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ments as a departure from the require- 
ments of the legal liability doctrine. 

That we are in a rising trend of liability 
loss ratio should cause us to make this step 
now for the reason that, skillfully admin- 
istered in the claim departments, the cov- 
erage should aid fair claim settlements, re- 
duce costly liability litigation and so re- 
duce loss ratio. But if not now on account 
of temporary rate complications, then per- 
haps as.soon as liability rates are revised, 
we may include the suggested extension of 
medical payments coverage. 


Relations With Doctors 


It will help us still further to improve 
our relations with the doctors and the hos- 
pitals, who are very important to us in the 
proper and fair settlement of bodily injury 
claims, and whose confidence and good 
will we greatly need. Through full medi- 
cal payments we can prepare claim policies 
and procedures to win their cooperation. 
So far it has not appeared that they charge 
us more under medical payments than is 
charged for services under liability insur- 
ance. Intensive development of better con- 
trol over medical assistance to automobile 
injured through the services of better doc- 
tors, furnished or at least paid for by the 
insurance company, and done competently, 
honestly and graciously, will greatly re- 
duce the number of automobile accident 
damage suits and the amounts of judg- 
ments. 

Furthermore, we can do a better job of 
securing the requisite confidence and good- 
will of the injured person in our approach 
to him, with a release for the policyholder 
as our objective. A kind, friendly ap- 
proach with the cheerful unreserved offer 
of payment of the medical expense, which 
is his greatest worry in nine times out of 
ten, should win his confidence and good- 
will, rather than to have him be spoiling 
for a damage suit. The follow up for gen- 
eral release of liability, in the great major- 
ity of instances, will thus be made in’an 
atmosphere of mutual consideration and 
fair play. 

Before medical payments, the ablest ne- 
gotiators were always hard put to shape 
their approach, consistent with the law of 
liability as covered by the policy, to win 
confidence and goodwill and still not 
weaken their bargaining position by an 
admission of liability either expressed or 
implied. Any offer or expression of will 
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ingness to pay anything, had to stipulate 
full settlement and be coupled with denial 
of liability, or the expression of doubt up- 
on that subject. 

If our business and the public is to re- 
ceive the fullest benefit from the suggested 
extension of medical payments coverage 
and from the efforts of the companies with 
respect to accident prevention, our busi- 
ness must stand ready to pay the price, the 
cost in courage, money, efficiency and 
initiative required to formulate and ad- 
minister policies to instrument these two 
great objectives. If, however, we continue 
to concentrate only upon sales, and upon 
the disposition of claims for the least 
amount possible, rather than to emphasize 
the public serving quality of our product, 
we may find our great business institution 
failing presently to have its house in order 
for the coming thirty years—decades which 
promise an automotive building era, with 
great progress in the related casualty and 
property insurance, far beyond what this 
country has ever seen or imagined. 
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The foregoing results to be expected 
from the full medical payments, plus sub- 
stantial reduction in automobile accidents 
through the full adherence to safety pro- 
grams by our business as a whole, should 
satisfy and please the public while it great- 
ly benefits us. These important but half 
hidden factors affecting our business have 
been only partly recognized, never given 
full support. As has been said of Christ- 
ianity: “It has not been tried and found 
wanting; it has been found difficult and 
not tried.” 

As our activities for safety ai full med- 
ical service increase, it will help greatly if 
we dramatize accident prevention and med- 
ical payments, and keep letting the public 
know of our progress in conducting our 
business as a public service institution. 
Then we will have followed the advice: 
“Let your light so shine before men that 
they may see your good works,” and we 
shall have proved to them that in our 
business we are in truth and in fact “our 
brother’s keeper.” 


The Liability Imposed by Law 


By Epwarp I. TAYLor, 
Vice-President, Aetna Insurance Group, 
Hartford, Conn. 


LL Liability insurance is or should be 

based upon the phrase which is the 
title of this article. The phrase may be 
extended by appropriate language to cover 
more than the liability imposed by law, but 
it is essential that we first understand the 
legal effect of the words “liability imposed 
by law.” In order to understand the cover- 
age granted by a liability policy it is neces- 
sary to understand this phrase in its appli- 
cation to the particular insurance provided 
by the policy. Strange as it may seem, al- 
though it is composed of common and un- 
technical words, there are few insurance 
men who really understand it. One of the 
difficulties is because the insurance profes- 
sion has fallen into the habit of abbrevia- 
ting it so that it is commonly referred to as 
“Legal liability.” Thus referred to it is 
assumed that the phrase covers all liability 
of the assured arising out of the operations 
covered by the policy. Upon consideration, 
however, it becomes apparent that this is 


not a true interpretation of it. Since all 
liability is legal, such an interpretation 
would logically lead us to the proposition 
that all liability of the assured arising out 
of the operations covered by the policy 
would be insured against. Everyone knows 
that this is not true. The term “Legal lia- 
bility” is all inclusive, whereas the words 
“The liability imposed by law” are words 
of limitation. 

“Liability” standing alone is broad 
enough to include both liability for torts 
and obligations arising out of contracts. 
“Liability” in its broadest and most com- 
prehensive use has been defined as includ- 
ing any obligation one is bound in law or 
justice to perform and is synonymous with 


“responsibility.”’ “Legal” means that which 


is according to the principle of law; accord- 





'Rose-Derry Corporation v. Proctor and Schwartz, 
193 N. E. 50, 51; 288 Mass. 332; Vandalia ew 
Company v. Keys, 91 N. E. 173, 175. 
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ing to the method required by statute; by 
means of judicial proceedings. The term 
“Legal liability” then may be defined as 
responsibility fixed according to the princi- 
ple of law, either statute or common law, 
and fixed by means of judicial proceedings,’ 
and it is not limited to responsibility for 
torts which are commonly referred to as 
negligence but also includes responsibilities 
assumed by contract.’ 


Therefore, if the policy uses the term 
“Legal liability,” as some of the policies do, 
it will be broad enough to include con- 
tractual obligations of the assured, and 
obviously that is not usually the intention 
of the parties. It is well, therefore, for the 
underwriter to avoid the use of the words 
“Legal liability” unless it is intended to 
cover the contractual liability of the as- 
sured, and it would then be preferable to 
use the words “Liability imposed by law up- 
on the assured including liability assumed 
by contract,” or some similar wording which 
clearly expresses the intention to cover not 
only the liability imposed by law but also 
the liability assumed by contract. It is 
usually the intention of the insurer to pro- 
tect the assured against loss by reason of 
damages recovered from him on account of 
negligence. Negligence, generally speaking, 
is the failure to do that which a reasonable 
and prudent man, guided by those consid- 
erations which ordinarily regulate the con- 
duct of human affairs, would do, or the 
doing of something which a reasonable and 
prudent man would not do under like con- 
ditions,’ and it has also been defined as the 
neglect of a duty imposed by law or the 
performance of an act forbidden by law.‘ 
It is then apparent that the term “Negli- 
gence” does not include the breach of an 
obligation imposed by contract. The law 
of negligence is based upon the fundamen- 
tal proposition that every individual has 
certain rights and that every individual 
owes certain duties to every other person." 





“In re Folivell's Estate, 62 A. 414; 68 N. J. Eq. 728. 

*Brooklyn Clothing Corporation v. Fidelity-Phenix 
Fire Insurance Company, 200 N. Y. S. 208, 211; 205 
A. D. 743. Home Insurance Company of N. Y. v. 
Moore and Rawls, 117 So. 524, 526; 151 Miss. 189. 

‘McCloskey v. Chautauqua Lake Ice Co., $4 A. 287, 
288; 174 Pa. 34. 

*Christiansen v. Los Angeles and S. L. R. Co. 291 
P. 926, 930; 77 Utah, 85. 

"Sharkey v. Skilton, 77 A. 950, 952; 83 Conn. 503. 
Shinkle, Wilson & Kreis Co. v. Birney & Seymour, 
67 N. E. 715, 717; 68 Ohio St. 328. 
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These rights and these duties govern our 
conduct toward one another. For our pur- 
poses it is sufficient to say that the duty 
which we owe others is to use due care to 
so conduct ourselves in our relations with 
them as not to damage them in person or 
property, and that it is our right to expect 
others to act toward us in the same way. 
These duties are not imposed upon us by 
any obligation of contract because we owe 
them to people with whom we have no con- 
tractual relation, but they are imposed ‘up- 
on us by law and are the natural and ine- 
vitable result of living in a civilized state. 


Every breach of these duties makes us lia- 
ble for the payment of damages to the per- 
son injured. These duties, therefore, are 
defined according to the principles of law 
and the question of whether we have failed 
in the performance of them and the 
amount of damage which has resulted is 
decided by means of judicial proceedings. 


LIABILITY ASSUMED BY CONTRACT 


‘The liability referred to in the insurance 
contract is the responsibility for the pay- 
ment of damages arising out of the breach 
of duties imposed by law as distinguished 
from the liability for damage arising out of 
the breach of an obligation created by con- 
tract. 

In the early days of liability insurance, 
while the phrase with which we are dealing 
was no better, if as well, understood than 
it is today, it caused comparatively little in- 
convenience because our business structures 
and relations were less complex even twen- 
ty-five years ago than they are today. One 
of the complications which has been added 
to our business structure is the custom, be- 
coming more prevalent every day, of enter- 
ing into contracts under the terms of which 
one of the parties agrees to indemnify the 
other against loss resulting from a breach 
of a duty imposed by law upon the latter. 
It is common in these days for the landlord 
to insert in the lease a provision under 
which the tenant indemnifies the landlord 
against loss by reason of damage to persons 
or property occurring on the leased prem- 
ises and often including damage sustained 
at the entrances, stairs, elevators, and cor- 
ridors of the building used by all the ten- 
ants in common and on the sidewalks and 
ways adjoining. 

Whatever liability the tenant assumes un- 
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der such an indemnity agreement in the 

lease is a contractual liability. It is some- 

thing over and above any duty which may 

be imposed upon him by law and is there- 

fore not included in the ordinary liability 
licy. ' 

-One of the best examples of contractual 
liability not covered by the ordinary lia- 
bility policy is the obligation created by the 
usual spur track agreement entered into be- 
tween a shipper and the railroad company 
under which the shipper indemnifies the 
railroad against loss or damage to person or 
property arising out of the operation and 
maintenance of the. spur track. 

Responsibilities such as these are voun- 
tary obligations. When once assumed they 
are enforceable under the principles of the 
law of contract, but they are not obligations 
_ imposed by the law of negligence. 


TERMS TO BE AVOIDED 


The terms “Legally liable,” “Legal lia- 
bility,” and “for which assured may be lia- 
ble” should be avoided unless the under- 
writer has a very.clear and definite under- 
standing what those terms mean and is very 
sure that they do not broaden the coverage 
to an extent not intended by the under- 
writers. There seems to be no good reason 
for using the two terms first mentioned, 
but there are occasions when the third one, 
if properly used, gives the assured the cov- 
erage which he wants, needs, and the under- 
writer intends him to have, but it is fre- 
quently used when it is not intended be- 
cause the effect of it is not understood by 
the underwriter. Many underwriters as- 
sume that the words “for which the assured 
may be liable” mean that the policy covers 
only such loss or damage for which liability 
is imposed by law upon the assured, but 
they mean just the opposite of that. Those 
words do not insure against the negligence 
of the assured but against that possible or 
probable contingency for which the assured 
might be liable, and a recovery may be had 
against the insurance company without any 
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evidence of negligence on the part of the 
assured.” 


INSURANCE MEN CAN HELP 


One of the most disagreeable duties 
which the claim adjuster has to perform is 
to point out to the assured that a liability 
against which he thought he was protected 
by his policy is not covered because it is a 
contractual liability. The assured may have 
purchased every kind of insurance recom- 
mended to him and he is still without the 
protection that he needs against the hazard 
imposed upon him by his contract. It is 
imperative, therefore, that every insurance 
counselor should make diligent inquiry in 
every instance where there is a likelihood 
of such condition, because if it is known 
that the assured has a hazard created by 
contract, adequate protection can be sup- 
plied. It is likewise important that every 
insurance company man should thoroughly 
understand the difference between “Con- 
tractual Liability” and “liability imposed 
by law” in order that he may use every 
means at his command to educate the in- 
suring public and agents and brokers in 
this important feature of the business; and 
he should put forth every effort to see that 
the assured receive the protection which he 
needs in the conduct of his business. 

While every business concern may have 
assumed some liability by contract, contrac- 
tors, warehousemen, lessees, manufacturers, 
and certain sellers of merchandise almost 
always have some contractual liability 
which they have assumed. 

Whenever it is intended to cover contrac- 
tual liability, the contract, or that portion 
of it imposing liability, should wherever 
possible, be incorporated in the policy 
either physically or by a proper reference. 





*Pacific Fire Insurance Co. v Murdoch Cotton 
Company, 99 S.W. 233, 234; Home Insurance Co. v. 
Peoria and P. U. Railway Company, 52 N.E. 862, 
863; 178 Ill. 64; California Insurance Co. v. Union 
Compress Co. 133 U.S. 387; 33 Law Ed. 730; 26 C. 
J., Chapter on Fire Insurance, Sections 82 and 84. 
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U. S. A——Immunity for Liability Sounding in Tort 


By JAMeEs J. McGuirk, JR. 
Counsel and Secretary, Globe Indemnity Company, 
New York City 


JHE most destructive war in which the 

United States ever participated has 
happily ended. Our country requested 
great personal and corpcrate sacrifice to 
preserve freedom and justice in the world. 
Now we can turn our thoughts and efforts 
to any constructive legislation necessary to 
more equally preserve and grant justice to 
all. within our own land and particularly 
those injured through no fault of their own. 
We can re-examine the ancient doctrine of 
Governmental Immunity. 

The United States Government cannot 
carry on peace-time activities, and certainly 
not even the most ordinary war activities, 
acting through its many officers and em- 
ployees without accidentally causing prop- 
erty damage and personal injury losses to 
innocent individuals and entities. Whether 
or not there is negligence in such accidents 
is, of course, generally a mixed question of 
fact and law. Between private persons and 
legal entities, if an agreement between the 
parties cannot be reached with respect to 
such negligence, then there is recourse to 
the courts. 

Unfortunately, however, those personally 
injured through the negligence of the 
United States have no recourse to courts 
for' compensatory damages. The United 
States cannot be sued in actions sounding 
in tort. (Court of Claims Act, Title 28, 
U.S.C.A., Sec. 250(1)). The United States 
cannot be sued for damages arising out of 
the negligence of its officers or employees 
in the performance of their duties. Even 
though in certain instances suits may be 
instituted against the United States in the 
Federal court (Title 28, U.S.C.A., Sec. 41 
(20)), this Act does not broaden the rights 
of an individual against the United States; 
it merely grants the Federal District Court 
certain concurrent jurisdiction with the 
Court of Claims. 

There is a special Act permitting limited 
recovery where property damage has been 
caused by negligence of an officer or em- 
ployee of the United States acting within 
the scope of his employment. (Title 31, 


U.S.C.A., Sec. 215). With respect to both 
property damage and personal — injury 
claims arising in this country against the 
War Department, see Title 31, U.S.C.A., 
Sec. 223,b and in foreign countries for both 
Navy and War Departments (Title 31, U.S. 
C.A., Sec. 224,a; 224,d). Settlement of 
claims against the Federal Bureau of In- 
vestigation and the Post Office Department 
is provided for in Title 31 U.S.C.A., Sec. 
224,b and 224,c. It is rather interesting to 
notice that the Navy and War Departments 
may pay a substantially larger amount in 
damages sustained in foreign countries than 
are payable to those injured here. This 
was deemed advisable to promote and 
maintain friendly relations in foreign terri- 
tory. More emphasis is often placed on 
property damage losses than personal in- 
jury losses. Generally the only items recog- 
nized in personal injury claims against the 
War Department are doctor bills, hospital 
charges, medical bills and funeral expenses. 
This eliminates some items of damage with 
which most lawyers are familiar in personal 
injury actions, such as loss of earnings, earn- 
ing capacity, pain and suffering and loss of 
services. 

Because of the very limited recovery pay- 
able out of general appropriation and per- 
mitted under the beforementioned Acts, the 
injured must look to Congress for special 
relief. Congress has no constitutional or 
statutory limit for the amount it may give 
by way of grant to the innocent injured. 
It is true that Congress has developed a 
pattern for that type of legislation. It has 
certain rules and endeavors to follow those 
rules, but like most rules, there are ex- 
ceptions. Ordinarily exceptions are justi- 
fied only because of exceptional circum- 
stances. That method of paying damages 
can never be wholly satisfactory. 

So those suffering personal injuries as a 
result of the negligence of the United 
States, its officers or employees are first sub- 
ject to the results of a particular depart- 
mental investigation and payment of the 
limited sum permitted to be made by such 
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department out of its general appropria- 
tion. The Navy and War Departments 
may, if such expense as they recognize ex- 
ceeds the statutory limit of $1,000, pay the 
additional expense through a deficiency 
appropriation. 

In these days when well intentioned Con- 
gressmen are advocating many types of new 
social legislation, it does seem as if some 
better plan of just treatment could be de- 
vised for those who are injured by and 
through the negligence of the United 
States, its officers and employees, in the 
perfomance of their duties, and without 
negligence on the part of the injured. This 
would seem to be a most pressing need. 


Officers and employees of the United 
States in the performance of their duties 
have the use of modern equipment, and 
when negligently used, it can cause serious 
damage. It would seem reasonable that 
the United States be held to the same de- 
gree of responsibility other employers have 
to assume. A great potential loss of na- 
tional income arises out of accidents. If 
the United States was held responsible for 
the negligence of its officers and employees 
in the performance of their duties, it would 
be a very potent force in all accident pre- 
vention programs. 


The important State of New York has 
waived its immunity (New York Court of 
Claims Act, Sec. 8). It has gone so far as 
to have the liability of the State deter- 
mined in the same manner and under the 
rules of law applicable to individuals and 
corporations. Persons injured by the torts 
of officers and employees of the State no 
longer have to forego their claim to proper 
compensatory damages or contribute such 
losses for the purpose of Government. The 
first amendment in this regard to the Court 
of Claims Act in New York occurred in 
1929 and the final amendment, in 1939. 
The results have been eminently satisfac- 
tory and a sufficient length of time has 
passed to appraise the results. 
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Perhaps Congress might not feel inclined 
to completely follow the present New York 
Act, as last amended, but might be willing 
to waive immunity for the negligence of 
an officer or employee of the United States 
while such officer or employee was engaged 
in the performance of his duties at the time 
of the accident. Likewise, Congress might 
also deem it advisable to fix a definite 
limit of liability in death actions. Any 
such change made in the United States 
Court of Claims Act would be a welcome 
and timely advance from the old doctrine 
of sovereign immunity. Perhaps any such 
change should likewise provide for concur- 
rent jurisdiction in the Federal District 
Courts, at least to a limited extent. 

A waiver of the immunity doctrine would 
have the effect of elevating the doctrine of 
subrogation to its full dignity. In order to 
protect subrogation rights under the pres- 
ent immunity provisions, one must resort 
to the power of attorney plan or other ap- 
proved methods. Usually, of course, there 
is no subrogation to congressional grants 
or gifts as such. (Schneider v. Archie Bax- 
ter’s Flying Service, Inc., 266 App. Div. 
1037, 292 N. Y. 726). : 

Following the victory in the great effort 
to crush totalitarianism and restore individ- 
ual freedom, it is a very: appropriate time 
to seriously consider a change in relaxing 
the doctrine of sovereign immunity in tort 
cases arising out of negligence of officers 
and employees of the United States. The 
injured should be permitted the freedom 
to pursue an ordinary remedy, in a named 
court, even though it be considered advis- 
able to fix a limit on recovery in certain 
cases. This will enable millions of ex-serv- 
icemen and their families of the future to 
be assured of a day in court should injury 
occur to them through the negligence of an 
officer or employee of the United States 
while in the course of his duties. This 
would obtain for them ordinary rights with- 
out the necessity of appealing to a Congress 
for a grant to cover their damages. 
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Res Judicata 


By R. J. NICHOLSON, 
Youngstown, Ohio 


NTERESTING to Insurance Com- 

panies, and to Insurance lawyers is the 
case of Vasu v. Kohler’s Inc., cited in the 
145 Ohio State Reporter at page 321; also 
cited in the 6lst Northeastern Reporter 
(2d) at page 707, recently decided by the 
Supreme Court of Ohio. 

The question involved arises from the 
following facts: 

On August 12, 1940, R. G. Vasu was 
operating his automobile on one of the 
streets of the City of Youngstown, Ohio, 
and at an intersecting street came into col- 
lision with a truck of Kohler’s Inc., driven 
within the scope of the driver’s employ- 
ment, Vasu sustaining serious bodily in- 
juries and also extensive damage to his 
automobile. 

At the time of the collision Vasu had 
coverage on his car with a $50.00 deduct- 
ible collision policy with the Federal In- 
surance Company. Vasu and the Federal 
Insurance Company reached an agreement 
as to the damage to the car and after taking 
the deduction of $50.00, the Federal Insur- 
ance Company paid Vasu $313.49, and in 
accordance with the provisions of the pol- 
icy Vasu’s rights as to his property damage 
were automatically assigned under the sub- 
rogation provisions of the policy, to the 
Federal Insurance Company, and that Com- 
pany brought suit against Kohler’s Inc. to 
reimburse itself under its policy. In hand- 
ling the defense of the Kohler’s Inc. to all 
this litigation, I was representing the Fi- 
delity & Casualty Co., of New York, Koh- 
ler’s insurance carrier, and in preparation 
of the Federal Insurance Co. v. Kohler’s 
Inc., defense, I consented to a stipulation 
to the effect that there might be submitted 
to the jury the facts bearing on negligence, 
contributory negligence and proximate 
cause, all other questions as to the rights 
of the Federal Insurance Co. being con- 
ceded, so that if the jury found that the 
collision was caused proximately by the 
negligence of Kohler’s driver, then the Fed- 
eral Insurance Co. was entitled to recover 
the sum of $313.49 with costs. At the trial 
of this Federal Insurance Co. case, R. G. 


Vasu was the principal witness for the In- 
surance Co., sat at the trial table and as- 
sisted in the trial of the action to the same 
extent as he did when he finally tried his 
personal injury case to which reference is 
made in the above citation. At the con- 
clusion of the trial of this Federal case the 
jury returned a verdict in favor of Kohler’s 
Inc., and by their verdict necessarily found 
that the collision was caused either by the 
sole negligence of Vasu, who was driving 
his own car, or that it was due to the com- 
bined negligence of the drivers of both 
vehicles. In neither case would Vasu be 
entitled to recover. A motion for a new 
trial filed by the Federal Insurance Co. was 
overruled, and a final judgment rendered 
for Kohler’s Inc. 

On August 6th, 1942, Vasu commenced 
an action against Kohler’s Inc. to recover 
damages for the bodily injuries he suffered 
in this collision, no reference being made 
in his petition to his damage for person- 
alty. At the time this case came on for 
trial, and for sometime prior thereto the 
Federal Insurance Co. case had been final- 
ly disposed of, and in the answer filed in 
defense of this claim, I pleaded specially 
by way of estoppel and res judicata the ver- 
dict and final judgment in the Federal In- 
surance Co. case on the real issues as to 
negligence, contributory negligence and 
proximate cause, pleading fully by number 
and the facts concerning the judgment in 
the Federal Insurance Co. case, stating that 
the issues in the two cases were the same. 
This was in addition to a general denial, 
and an allegation in the alternative as to 
the contributory negligence of Vasu him- 
self. The plaintiff filed a combined de- 
murrer and a motion to strike my defense 
as to res judicata and estoppel, which is 
permitted under our statutory pleading, 
and these were sustained by the court. I 
was then permitted to re-file my answer ex- 
cluding the defense of res judicata and 
estoppel, but at the trial to save the ques- 
tions involved, in the absence of the jury, 
I offered full evidence of the verdict, plead- 
ings, and evidence as to the Federal Insur- 
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ance Co.—Kohler’s Inc. case. The jury re- 
turned a verdict in this case for Vasu.. A 
motion for judgment non obstante vere- 
dicto, was filed, as well as a motion for a 
new trial. All these were overruled by the 
trial court, that court taking the position 
that aside from the question of whether 
the Federal Insurance Co.—Kohler’s Inc., 
case was res judicata as to the Vasu case, 
there was no error in the case, and that 
inasmuch as the question of res judicata 
and estoppel by judgment is such an in- 
stance was an open question in Ohio, he 
would let the higher courts decide the ques- 
tion. 

The case was promptly taken up on ap- 
peal to our Court of Appeals, and that 
court after carefully considering the record 
and the briefs, by a majority opinion, re- 
versed the trial court and rendered final 
judgment, its reasons being indicated in ex- 
cerpts taken from said opinion. 

Inasmuch as the Court has re-stated 
much of the facts to which I have already 
referred, I have omitted from the opin- 
ion those paragraphs given over largely to 
comments on the facts and evidence. The 
Court in its opinion says: 

“An examination of the pleadings filed 
in this. case and the record made herein in- 
dicates that the issues involved in this ac- 
tion are the negligence of the defendant, 
the contributory negligence of the Plain- 
tiff, and the amount of damages for per- 
sonal injuries suffered by Plaintiff as a 
result of the collision. 

“At the conclusion of Plaintiff's case, de- 
fendant moved for judgment in its favor, 
which motion was renewed at the conclu- 
sion of all the evidence. Defendant duly 
filed its motion for a new trial, as well as 
motion for judgment in its favor non ob- 
stante verdedicto, each of its motions being 
grounded in part upon the claim that the 
issues in this action had been. fully and 
finally determined in the action brought 
against: defendant ‘by the insurance com- 
pany, and are res judicata. ‘All such mo- 
tions of the: defendant were overruled by 
the Court. | 

“Twelve grounds are assigned for rever- 
sal and for final judgment for defendant. 
Due to the conclusions arrived at by a 
majority of this Court we deem unneces- 
sary to consider other than the errors aris- 
ing because the trial Court struck from 
defendant’s amended answer the defense of 
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res judicata and overruled defendant's 
various motions for judgment upon the 
stipulated facts relating to this defense.” 

“It. is clear that the only difference in 
the two actions is that the one brought by 
the insurance company against defendant 
is for property damage and the one of 
Plaintiff now under review is for damages 
for personal injuries, all growing out of 
the same collision, in the first of which 
actions, the issue of negligence of defen- 
dant and contributory negligence of Plain- 
tiff were determined in favor of the de- 
fendant.” 

“There seems to be no doubt under the 
recent decision of the Supreme Court (In- 
surance Company vs. Gross, 142 Ohio St. 
Rep. 132) that ‘the entire injury suffered 
by an individual as the result of a tortious 
act constitutes an indivisible chose in ac- 


,* 


tion’. 


“In the stated case, the Supreme Court 
asserted the quoted proposition even to the 
point of requiring an automobile owner 
whose car was insured against loss in ex- 
cess of $50 and whose damage above that 
amount had been paid to him by the in- 
surer be made a party defendant to the 
suit of the insurer against the claimed 
tort-feasor, for the sole purpose of allow- 
ing the defendant to file a counterclaim 
against the insured, although an original 
action: based on the counter-claim had be- 
come barred by the statut. of limitation. 
As reason for so holding the Court further 
said: fs 


‘According to the petition Rothen (the 
insured automobile owner) retained an 
interest in the chose in action to the 
extent of $50; and the remainder was 
assigned to the Plaintiff Company. ‘They 
became joint owners of the indivisible 
chose in action. Their unity of interest 
was such as to make it. proper,—even nec- 
essary,—according ‘to many authorities— 
for. both to be,included as parties thereby 
avoiding a splitting of the cause of ac- 

‘ation and the harassing of the defendant 
> tortfeasor by*more than one suit.’ 


“By the language ‘in the last two lines the 
Court stated the correct reason for the rule 
against’ splitting a-single cause of action, 
to-wit: that the tortfeasor may not be har- 
assed by more ‘than one suit for a single 
tortious act resulting in damage toa par- 
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ticular person. It will be noticed that the 
rule is for the benefit of the tort-feasor. 
It therefore seems apparent that in the suit 
instituted by Federal Insurance Company 
against Kohler’s, Inc., the defendant could 
have required that Vasu be made a party 
to that action. Such was not done. But it is 
also true that Vasu should also voluntarily 
join with his insurer in bringing the action, 
they being the joint owners of the indivi- 
sible chose. Here we find reciprocal rights 
and duties of the parties. We see no other 
course but to leave them where they have 
placed themselves, although it may well be 
argued that since the rule against split- 
ting a single cause of action is for the 
benefit of the defendant, it may waive the 
rule and thereby subject itself to the sec- 
ond action. Granting the logic of such argu- 
ment, Appellee, Vasu, is nevertheless here 
met with the now well established doctrine 
that: 


‘A point or a fact which was actually 
and directly in issue in a former action, 
and was there passed upon and determ- 
ined by a Court of competent jurisdic- 
tion may not be drawn in question in 
any future action between the same par- 
ties or their privies, whether the cause 
of action in the two actions be identical 
or different.’ Conold vs. Stern et al, 138 
O.S. 352; 35 N.E. (2nd) 133; Norwood 
vs. McDonald et al, Admrs. 142 O.S. 299. 


“It is the doctrine last above stated upon 
which Appellant (Kohler’s, Inc.) relies in 
its claim that the trial court erred in strik- 
ing from its answer its plea of res judicata 
and in overruling its various motions for 
judgment.” 

“Appellant is not complaining because 
Plaintiff split his indivisible cause of ac- 
tion, but he is saying to Plaintiff, ‘Having 
split your cause of action, you must abide 
by the decision of the court of competent 
jurisdiction which has heretofore determ- 
ined that our Company was not guilty of 
any negligence which caused your injuries, 
or has determined that you were guilty of 
negligence which directly and proximately 
contributed to the cause of your injury and 
damage. This was the result of your volun- 
tary act in assigning a part of your indivi- 
sible claim. Your cause of action being in- 
divisible has been tried and determined 
adversely to you. It was your cause of ac- 
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tion which was instituted by the insurance 
company against us since it was owned 
jointly by you and the insurance company 
because of an assignment of a part there- 
of.” 

“The Supreme Court has used the word 
‘privies’ in determining who is bound or 
estopped under the rule of res judicata. It 
is not necessary here to nicely determine 
who are embraced within the term ‘privies’. 
Having but an indivisible chose in action 
which became jointly owned by him and 
the insurance company by virtue of the 
assignment, Plaintiff (Vasu) was in effect 
a party to the determination of such in- 
divisible chose in action, represented by his 
assignee as joint owner. All rights of the 
insurance company were derived from the 
Plaintiff, its assured.” 

“We hold that under the circumstances 
shown by the record in this case, Plaintiff 
(Vasu) is bound by the material issues de- 
termined in the action of the insurance 
company against the appellant (Kohler’s 
Inc.) and was not entitled to have retried 
the issues upon which the liability of ap- 
pellant was based. The trial Court, there- 
fore, erred in striking from defendant's 
answer the issue of res judicata and in over- 
ruling the various motions of the defendant 
for judgment in its favor, and appellant is 
now entitled to final judgment in this 
Court. 


“The judgment of the Common Pleas 
Court in this case was based upon the be- 
lief of that Court that ‘Plaintiff here was 
not so identified in interest with the in- 
surance company that he can be said to 
represent the same legal right’. Indeed that 
is the main point of our disagreement with 
the very able trial judge since we cannot 
see how it can be held otherwise than that 
two persons who are the joint owners of 
an indivisible chose in action are identified 
in interest. We recognize the great impor- 
tance of the decision in this case, affecting 
as it does rights and obligations of parties 
to many thousands of insurance contracts 
providing for automobile insurance where- 
in the right of subrogation is reserved to 
insurance companies upon payment of loss 
to the insured, but we are unable to see 
how an alleged tort feasor can be deprived 
of his valid defense because of any con- 
tract between an automobile owner and 
an insurance company to which the alleged 
tort feasor is not a party. The remedy lies 
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solely with the insured and insurer to ar- 
range for a joint action and the avoidance 
of the rule against splitting of an indivisi- 
ble cause of action.” 

“In Norwood v. McDonald et al, Admrs., 
supra, the Supreme Court might have re- 
ferred to the fact that Section 11256 of the 
General Code of Ohio, provides ‘Parties 
who are united in interest must be joined 
as plaintiffs or defendants.’ In this action 
compliance with this Code section was not 
observed, although it is clear that the in- 
surance company and the insured were 
united in interest in the indivisible cause 
of action which was the basis of their 
separate suits. The rule is that a judgment 
is conclusive not only as to what was de- 
termined in the first action but as to all 
issues which properly might have been 
determined therein since both suits in- 
volved a single cause of action. Since the 
Code Section referred to requires that all 
‘parties who are united in interest must be 
joined’ it necessarily follows that the issues 
between the plaintiff, Vasu, and the de- 
fendant, Kohler’s, Inc., might properly have 
been determined in the action brought by 
the Insurance Company against Kohler’s, 
Inc. For the reasons stated the judgment 
of the Common Pleas Court is reversed as 
contrary to law and final judgment is en- 
tered for the appellant, Kohler’s, Inc.,” 

While according all due respect to the 
learned judges comprising our Supreme 
Court, many lawyers will question whether 
that Court has followed the better reason- 
ing as to what constitutes one cause of ac- 
tion, in view of the fact that the great 
weight of opinion, as held and decided in 
many cases in the majority of the States of 
_| the Union is to the effect that “injuries 
both to person and to property by the same 
tort constitute, by the great weight of auth- 
ority, but a single cause of action”. 

Text book writers almost without ex- 
ception lay down the fundamental rule 
that “a number of injuries from a single 
wrongful act, whether to personal property, 
or the person of the plaintiff, constitute 
but one cause of action. So damages past 
and future, from a personal tort constitute 
but one cause of action, and successive suits 
for accruing damages will not lie but are 
barred by judgment in the first action. 
Bates Pleading, Practice, Parties and Forms, 
Fourth Edition, published as late as 1932, 
and used by many lawyers in Ohio. 
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The Supreme Court of Ohio, in its opin- 
ion, follows the rule laid down in Brunds- 
den v. Humphrey, but in referring to this 
case, the authority just referred to—Bates, 
Pleadings, Practice, Parties and Forms, on 
page 393, Sec 455b—has this to say relative 
to that case: “The English’ case just cited 
decided in 1884, by two judges (the third, 
Coleridge, C. J., dissenting) has misled 
some excellent law writers into supposing 
it to be unquestioned law, and they in turn 
have misled the Texas Court in the case 
cited above which is relied upon by them.” 
This author refers to all the cases cited 
and relied upon by the Supreme Court of 
Ohio in the Vasu case, and it is quite ob- 
vious that our Court, in deciding that the 
different elements of damage resulting from 
a single tort constitute different causes of 
action, is following the minority decisions 
adhering to the rule adopted in Brundsden 
v. Humphrey, 14 Q.B.D. 141. 

The writer has practised law for over 
thirty-five years in Ohio, and during all 
that time our lower courts have held that 
all injuries from a single tort constitute but 
a single indivisible cause of action. 


The Supreme Court at the outset of its 
opinion seems to recognize this fundamen- 
tal rule. Judge Hart says “the question pre- 
sented by this record may be stated as fol- 
lows: Where one suffered both personal 
injuries and property damage by reason of 
a single negligent act, and assigned his 
property damage claim against the tort 
feasor to a third person who prosecuted 
an action thereon against the tort feasor, 
will a judgment in such action on such 
property damage claim in favor of the tort 
feasor bar a subsequent action against 
the same tort feasor brought by such 
injured person to recover damages for 
his personal injuries?” The learned judge 
continues: “If a tortious act and the resul- 
tant damage to both person and property 
create in the injured person but a single 
right of action, and consequently a_ single 
cause of action, then the answer must be in 
the affirmative. It is everywhere conceded 
that a single cause of action cannot be split 
into several claims and separate actions 
maintained thereon.” Citing Cockley v. 
Brucker, 54 O.S. 214, 226; 44 N.E. 590; City 
of Cincinnati v. Emerson, 57 O.S. 132, 139, 
143; 48 N.E. 667; Secor v. Sturgis, 16 N.Y. 
548. 

From this point on the Court reasons 
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that in order to escape the apparent effect 
of the foregoing fundamental principle 
that all damage resulting from a single 
tort constitutes but a single cause of action, 
and that consequently it cannot be split 
up into as many causes of action as there 
are elements of damage, they must adopt 
the reasoning of the cases constituting the 
minority, such as those cited in the opin- 
ion of the Court, which hold that because 
of the difference in proof required to fix 
the damage to personal property, as com- 
pared to that required to show the amount 
of the damage for bodily injuries; the fact 
that personal property claims may be as- 
signed and a claim for personal injuries 
cannot, that therefore the right of bodily 
security is fundamentally different from the 
right of security of property, and that the 
primary rights of the plaintiff to security 
to person and to property and the duty of 
the defendant or the tort feasor not to in- 


fringe upon such rights are indispensible- 


elements of causes of action for the wrong- 
ful invasion of such rights. The New York 
Court of Appeals took the view that be- 
cause of “the great difference between the 
rules of law applicable to injuries to the 
person, and those relating to injuries to 
property, we conclude that an injury to 
the person and one to property, though re- 
sulting from the same tortious act, consti- 
tute different causes of action.” 


Of course it is apparent to any lawyer 
that if at the outset Vasu had two causes of 
action against Kohler’s, Inc., growing out 
of this single tortious act, then Vasu may 
resort to whatever means he sees fit, in 
order to recoup his loss, either in one ac- 
tion or two, or in as many actions against 
the tort feasor as it takes to recover his 
entire loss. 


Our Supreme Court in order to escape 
the inevitable result of the single cause of 
action rule, has adopted the English Rule, 
so that when Vasu was injured in his per- 
son and in his property, that he had two 
rights of action, one for his property dam- 
age, which he had a right to assign, and 
one for the injuries to his person, which 
they hold he cannot assign, and that con- 
sequently he had two causes of action. 
They hold that the term “cause of action” 
is not easily defined, but that for the pur- 
pose of the application of the doctrine of 
res judicata a cause of action arises where 
there exists such an aggregation of inves- 
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tive and operative facts as, under the sub- 
stantive law, clothes the plaintiff with a 
specific primary right, and the defendant 
with a corresponding duty as to such right, 
and a delict or wrong on the part of the 
defendant violating the duty and interfer- 
ing with the right, which results in conse- 
quential damages to the plaintiff. The 
Court thinks there are two schools of 
thought as to what constitutes a “cause of 
action”; one cleaves to “the pragmatic con- 
cept” disregarding the multiple interests 
affected, and the other school is called the 
“individualistic” concept which takes into 
consideration not only the wrongful act, 
but considers the distinction as to proof 
as to the kind of damages, terminating in 
the conclusion that causes of action are the 
same if the same proof in every respect es- 
tablishes the complete right, and fully com- 
pensates for the loss or damage sustained, 
and that they are different if different 
proof is required to establish and place be- 
fore the Court plaintiff's right of action, 
and they illustrate the difference by taking 
apart the elements of damage resulting 
from the single tort. The individualistic 
school in the application of their concept, 
so-called, say that the proof as to damage 
to personal property is different from the 
proof necessary to establish the complete 
loss as to injuries to plaintiff's person, and 
that therefore there are two causes of ac- 
tion, notwithstanding there was but a sin- 
gle tortious act involved. The Supreme 
Court says that those Courts which adopt 
this view hold that the cause of action 
consists in the negligent act which pro- 
duced the entire result, rather than the ef- 
fect of the negligent act in its application to 
the different primary rights of person and 
property. At this point I think I am justi- 
fied in reminding my readers that the great 
majority of the decisions, and consequently 
the weight of authority, would seem to be 
in favor of the rule that “the cause of ac- 
tion consists in the negligent act which pro- 
duced the entire result”, call it what you 
may. 


On the application of the doctrine of 
res judicata, it is said that the universally 
accepted tests are (1) the evidence to sup- 
port the two causes of action must be iden- 
tical; (2) there must be a single right vio- 
lated; (3) there must be a single act or con- 
tract involved; (4) there must be the same 
findings and judgment involved; (5) in the 
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case of contracts the consideration must be 
entire. The Court then proceeds to point 
out wherein it distinguishes the two so- 
called causes of action; proof of title in the 
claim for damages to personal property 
must be made; the measure of value is dif- 
ferent; the legislature of a given state might 
fix a different time as to the limitation of 
time in which an action might be brought, 
in short the “aggregation of investitive and 
operative facts” are different from those 
surrounding a claim for personal injuries, 
and hence they conclude that there are two 
causes of action arising from a single torti- 
ous act where there are various elements 
of damage. I can readily see where there 
could be two causes of action arising out 
of a collision where the tort feasor dam- 
aged an automobile that was being driven 
by a bailee, and where personal injuries 
as well as property damage to the driver 
resulted. The bailor would have a separate 
and distinct cause of action against the 
tort feasor for the damage to his car, and 
the bailee would have a right of action to 
recover for his personal injuries, as well as 
to his clothing or other personal wearing 
apparel that might have been damaged, 
and that has always been the rule, but un- 
der the Vasu case the tort feasor will now 
be subject to three actions, where before 
he would have to defend at the most two 
actions, depending upon whether the bailee 
brought suit for all the damage sustained 
in the collision, including the damage to 
the car. 


As to res judicata so far as it has its ap- 
plication to the legal proposition so well 
established and universally applied, viz: 
“A point or a fact which was actually and 
directly in issue in a former action, and 
was there passed upon and determined by 
a Court of competent jurisdiction, may 
not be drawn in question in any future 
action, between the same parties or their 
privies, whether the cause of action in the 
two actions be identical or different,” it is 
interesting to consider this principal as ap- 
plicable to the Vasu case. There can be no 
doubt that the Vasu case was a negligence 
or tort case. Involved in the case, whether 
it be the case brought by The Federal 
Insurance Company, or the one brought by 
Vasu to recover for his bodily injuries, be- 
fore either could recover it must be estab- 
lished that the negligence of Kohler’s driv- 
er was the proximate cause of injury of 
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which complaint is made. All lawyers know 
that it is proper for the Court to charge 
the jury in a negligence case that before 
plaintiff can recover he must establish by 
the greater weight of the evidence that the 
defendant was negligent in one or more of 
the respects charged in the petition; that 
the first duty of the jury is to determine 
whether the defendant was so negligent, 
and if so, whether it was a proximate cause 
of the plaintiff's damages, and if they find 
that he was not, then their labors are ended 
and they should return a verdict for the 
defendant. Courts further charge that the 
mere fact that the Court charges on the 
measure of damages is not to be taken as 
any indication that the Court has any opin- 
ion one way or the other as to the plain- 
tiff’s right to recover. It is obvious there- 
fore that the question of measure of dam- 
ages does not come into play unless and 
until the jury have first determined that 


‘there is negligence and a right on the part 


of the plaintiff to recover. For that reason 
the one and only issue in the Federal In- 
surance Company case was an issue of fact, 
title and measure of damages not being in- 
volved, by agreement of counsel. This was 
an issue common to any action which might 
be commenced growing out of this single 
tort which was the basis of plaintiff's 
claimed right of action. When Vasu and 
the Federal Insurance Company dealt to- 
gether and Vasu purchased his $50 deducti- 
ble collision policy, the Federal Insurance 
Company agreed to reimburse him for the 
damage to his car, less the first $50 regard- 
less of who was to blame for the collision, 
and the usual subrogation clause is that 
“the Company shall be subrogated to the 
extent of its payments hereunder to all 
rights that the insured may have against 
any person, partnership or corporation or 
estate, as respects such payments, and the 
assured shall execute all papers required 
to secure to the Company all such rights.” 


It is obvious that the right of the insur- 
ance company to reimbursement depends 
upon or is contingent upon the right of the 
insured against the tort feasor, and what 
the insured assigned was his contingent 
right to recover as against Kohler’s, Inc. 
Contingent upon what? Why, of course, 
contingent upon whose negligence caused 
or produced the damage, whether it be the 
property damage or the personal injuries. 
This was understood by the parties to the 
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contract,'and when we speak of an assign- 
ment of all the rights which the insured 
had under the contract, it means what it 
says, that the insured shall assist the insur- 
ance company to the fullest extent of the 


law in enforcing such right, which natural-- 


ly would require him to appear in Court in 
the trial of the action, in an effort to de- 
termine legally who was to blame. This, 
Vasu did, and as a result of his testimony 
and his witnesses, he identified himself 
with the action brought by the insurance 
company and the result was the final de- 
termination of an issue of fact common to 
any action which might grow out of this 


collision. The same issue was involved ‘in 


the case brought by Vasu to recover for 
his personal injuries, and by the demurrer 
filed to that issue set up as a defense they 
admitted that the issues were the same in 
both cases; they admitted that that issue as 
to whose negligence caused the damage had 
been determined in a final judgment 
wherein the Federal Insurance Company 
was the plaintiff and Kohler’s, Inc., was the 
defendant, and that Vasu took part actively 
in the trial and that the judgment in that 
action was final. The Supreme Court did 
not appear to attach any significance to 
the foregoing admitted facts. Merely be- 
cause Vasu made a contract with an insur- 
ance company to protect him from loss on 
his car, did not prevent him from immedi- 
ately commencing his action in Court for 
all his damage including the damage to the 
car, and if he recovered the full. damage 
for his car, he would hold it in trust for 
his ‘insurance company and thus it was 
within his power to avoid the consequences 
of both splitting his cause of action, and of 
running the chance of an adverse finding 
of fact by a jury called in to try an issue 
between his subrogee and the claimed tort 
feasor. The Supreme Court of Ohio in its 
opinion continues the discussion by say- 
ing “Conceding the right of the plaintiff 
to prosecute his personal injury claim and 
the right of the insurer as assignee to prose- 
cute his property damage claim, indepen- 
dently and in separate actions against the 
defendant, we must determine the further 
question whether the claim of the plaintiff 
or plaintiff's right of action is so related to 
the claim of the assignee or to the assignee’s 
right of action in the property damage that 
the judgment rendered against the latter 
in favor of the defendant on the issues of 
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negligence of the defendant and contribu- 
tory negligence of the plaintiff as the driver 
of the car, is a bar to the present action of 
the plaintiff by way of estoppel.” The 
Court concedes the law to be settled that 
a right, question or fact in issue, common 
to both actions, and which was necessarily 
determined in a judgment which has be- 
come final, cannot be disputed or litigated 
in a subsequent suit between the same par- 
ties or their privies, although the subse- 
quent suit is based on a different cause of 
action. But the Court says they are bound 
because they have succeeded to some in- 
terest or estate which was bound in the 
hands of its former owner, and the extent 
of the estoppel so far as privity is con- 
cerned, is limited to the controversies af- 
fecting this estate or interest. Jt is essential 
to privity as the term is here used that one 
person, should have succeeded to an estate 
or interest formerly held by another.. 

The Court continues the discussion by 
stating “In the instant case, the assignment 
of the property damage right by the plain- 
tiff to the insurer as assignee took place 
before the suit was instituted by the latter, 
and the judgment against the assignee 
could not and did not affect the assignor. 

If the reasoning is sound, when we have 
under consideration a contract such as was 
involved in this case, then it ignores the 
fact that the subrogation agreement pro- 
vided for the assignment of a contingent 
claim based on a tort action for the pur- 
pose of enabling the assignee to, if possible, 
collect the amount of his payment under 
his contract with the assignor; in short, it 
was in contemplation between the assignor 
and the insurance company; that an action 
would have to be instituted to try out the 
right whatever it might be that the assignor 
or the insured then had. It was well known 
between the parties that this right was con- 
tingent on whose fault was at the bottom 
of the collision, and that issue would find 
its way into Court. It wasn’t a new cause 
of action that was created by this assign- 
ment and to hold that because this arrange- 
ment preceded the occasion of the commis- 
sion of the tort, there was then no privity 
between Vasu and his insurance carrier, 
begs the question to say the least. The 
Court does concede that the plaintiff hav- 
ing assigned his property damage right to 
the insurance carrier, is bound by the judg- 
ment against the insurance carrier to the 
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extent of such assigned claim, and they 
further concede that “incidentally, if an as- 
signee of any claim acts for or in behalf of 
his assignor for collection only in the prose- 
cution of an action based upon the assigned 
claim or right of action, the judgment will 
be conclusive not only against the assignee 
but against the assignor. However, the 
Court ignores the fact that the rights of 
the subrogee can rise no higher than the 
rights of the insured assignor. The ques- 
tion that is being litigated in both actions 
is the one and only question, “Was there 
negligence on the part of Kohler’s driver? 
Was there negligence on the part of Vasu 
as driver of the insured car? In short, whose 
negligence proximately caused the collision 
and the consequent injuries and damage?” 
This issue cannot be other than common to 
both actions. That fact or issue was tried 
out to final judgment in a court of compe- 
tent jurisdiction. But the Supreme Court 
of Ohio by its verdict says that in every 
case where plaintiff has a motor vehicle 
collision, and sustains both personal in- 
juries and property damage, then he has 
two causes of action against the tort feasor, 
one of which he can assign, without being 
bound by the determination of any issue 
of fact in that assigned case, so far as the 
other case is concerned. He can try out the 
issue of negligence against the tort feasor 
twice, or as many times as he may have 
causes of action growing out of that colli- 
sion. If he has a truck and was transporting 
a cow, carried collision insurance on the 
truck in one insurance company, had the 
cow insured in still another company, all 
with the subrogation clause usually found 


in such contracts, sustained personal in- \ 


juries, with damage to truck and cow, in a 
collision, then the claimed tort feasor can 
expect at least three law suits as a result 
of this collision under the holding of our 
Supreme Court in the Vasu case, and the 
issue of fact can be tried out in each case. 
If the tort feasor is insured, his insurance 
carrier has the burden of defending him 
in all of these lawsuits. 

Generally speaking the rule of law to 
the effect that a predecessor in interest, as 
such, is not in privity with his successor in 
interest, and a judgment against the latter 
after the transfer, does not estop the former 
on mere grounds of privity, is qualified by 
the proviso “unless he participated in the 
action in such manner as to become in ef- 
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fect, a party.” It is my firm belief that in 
these actions such as are under discussion 
in this article, where the assignor is legally 
bound to assist in every lawful manner in 
establishing the right in his favor, which 
he has assigned, such assignor is participat- 
ing in the action “in such manner as to be- 
come, in effect, a party.” 

The Court also ignores the fact that these 
so-called two causes of action, grow out of 
the identical facts in issue; the same negli- 
gent transaction, and up to the point of 
proving damage, depend upon the same 
evidence. They conclude their reasoning by 
holding that because there are two causes 
of action there could be no privity between 
plaintiff and his assignee as “to the subject 
matter of the present cause of action which 
the plaintiff retained and could not assign, 
and which could not be litigated by the 
assignee.” However, “it is well settled that 
a right, question or fact in issue which was 
necessarily determined by a court of compe- 
tent jurisdiction in a judgment which has 
become final, cannot be disputed or litiga- 
ted in a subsequent suit between the same 
parties or their privies, although the sub- 
sequent suit is based on a different cause 
of action. A plea setting up a former ad- 
judication of such right, question or fact is 
not a plea in bar, but a plea of estoppel by 
judgment.” The question or fact involved 
in all these cases springs from the one is- 
sue, the issue of negligence. 

It seems to me the better reasoning is to 
the effect that Plaintiff by his conduct, in 
assigning an interest in a right of action 
based on the one question common to both 
actions, his participation in the trial of 
that issue in the initial case, has estopped 


‘himself to again litigate that issue, where a 


final judgment in the matter has resulted 
through the combined efforts of himself, 
his witnesses, and his assignee, under a 
subrogation provision subrogating to his 
assignee “all rights that the assured may 
have against any person, etc.”, to the ex- 
tent of its payments under its insurance 
contract. It is apparent from this that he 
has assigned a right which is contingent, 
and depends on one issue and one issue 
alone. It is not a question of title, and is 
different from those cases, where the assign- 
or is not in priority with his assignee. Here 
the assignor still remains identified with the 
claim, or the right which he has assigned, for 
the purpose of assisting the assignee in es- 
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tablishing the right which he has assigned. 
That right is contingent on the issue which 
must be determined by a court of com- 
petent jurisdiction. All the parties to the 
transaction appreciate this and the legal 
proposition involved having yet to be tried 
out, we have an identity of issues, and an 
identity of parties or their privies. If the 
plaintiff, after having entered into such a 
contingent contract and after having active- 
ly participated in an attempt to establish 
a favorable determination of the issue in 
support of the interest in this chose in ac- 
tion which he has assigned in part bound 
up in the language “all rights which the 
assured may have against any person, etc.”, 
I say, if the plaintiff Vasu has not estopped 
himself it is difficult indeed to find a case 
where estoppel ever would apply. 

In conclusion let me advert to the case 
of Sprague v. Adams, 139 Wash. 510; 247 
Pac. 960; 47 A.L.R. 529, in which it is 
opined that if the Supreme Court had 
affirmed the judgment of our Court of 
Appeals, then plaintiff would find that in 
dealing with his insurance carrier settling 
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a comparatively insignificant property dam- 
age claim, he had sacrificed a much more 
valuable claim for personal injuries, and 
that courts in this modern day must adapt 
themselves to the problems which arise as 
a result.of our complex way of life, rather 
than follow and adhere to “accepted legal 
principles”. If every man is “presumed to 
know the law”, then he could easily anti- 
cipate such a result, and instead of rushing 
to his insurance carrier to settle his “insig- 
nificant” property damage claim, the courts 
are open to him, and he can either settle 
with the tort feasor before settling with 
his insurance carrier, or he can commence 
his action to recover for all his damage, 
and deal with his insurance carrier after 
he has tried out the issue upon which he 
must depend for recovery regardless of how 
many causes of action he may have. The 
fact remains that in Ohio lawyers must now 
separately state and number their causes of 
action growing out of a tort case, where 
both property damage and personal injur- 
ies are involved, or find their pleading sub- 
ject to a motion to compel them to do so. 


Discharge of Surety on Bond of Fiduciary 
In Missouri 


By Freperick W. McGowan, Attorney 
Fiduciary Law Division, National Surety Corporation, 
New York City 


HE unanimous decision of the St. Louis 

Court of Appeals in National Surtey 
Corporation v. Estate of Nancy G. Burger, 
a minor, (Opinion filed March 20, 1945)— 
Mo. App.—186 S.W. 2d 510, will be wel- 
comed by lawyers generally, especially those 
concerned with the jurisdiction and au- 
thority of Probate Courts and the right of 
a surety to be discharged from liability on 
a fiduciary bond. It is a carefully reasoned 
opinion stabilizing in one more jurisdic- 
tion the important question as to when a 
surety may seek discharge from future lia- 
bility, and the manner of so doing, under 
a fiduciary bond. 

A proceeding was instituted by the surety 
in the Probate Court of St. Louis County, 
Missouri, for the purpose of procuring an 
Order of that Court discharging it from 
future liability under a curator’s bond filed 


in that Court. The Probate Court judge 
denied the petition, and an appeal was 
taken to the Circuit Court of St. Louis 
County, where, after a trial, judgment was 
rendered denying the relief sought. The 
surety then appealed to the Supreme Court 
of Missouri. That Court held it did not 
have jurisdiction, and transferred the ap- 
peal to the St. Louis Court of Appeals,— 
Mo.—, 183, S.W. 2d 93. The St. Louis 
Court of Appeals reversed the Circuit 
Court in an opinion that explained: (1) 
the procedure, (2) the legal rights of the 
parties. A rehearing was denied. An ap- 
plication to the Supreme Court of Missouri 
for a Writ of Certiorari was denied. 

The Estate in its answer opposed the pe- 
tition of the surety on the ground that the 
proceeding was in equity, and the Probate 
Court possessed no inherent equitable juris- 
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diction; and in the Circuit Court, its juris- 
diction being purely derivative, the Estate 
argued that no jurisdiction had been ac- 
quired to entertain the proceeding. Taking 
a position directly opposite in the St. Louis 
Court of Appeals, the Estate argued that 
the proceeding was legal in its nature and 
not equitable, and that the parties and the 
trial Court had so treated this proceeding 
throughout. In its opinion the St. Louis 
Court of Appeals explains the procedure. 
Under R.S. Mo. 1939, Chapter 17, Sureties 
and Their Discharge, Section 3330, the pe- 
tition was properly filed in the Probate 
Court in the first instance, as the statute 
specifically authorized the bringing of such 
action in that Court; and because of the 
nature of the relief sought the Probate 
Court may apply equitable principles in 
the exercise of its statutory jurisdiction; 
and the proceeding is triable de novo on 
appeal to the Circuit Court, and to the 
Court of Appeals, as the Appellate Courts 
are not bound by the findings of the Court 
below; and statutory “discretion” of the 
Court means “a sound judicial discretion”; 
and this surety has complied with the statu- 
tory requirements. 


The opinion cited with approval the de- 
cision of the Kansas City Court of Appeals 
in Massachusetts Bonding and Insurance 
Co. v. Simonds-Shields-Lonsdale Grain Co.. 
226 Mo. App. 1071, 49 S.W. 2d 645, and 
disagreed with the Court of Appeals 
(Tenn.) in Hartford Accident & Indemnity 
Co. v. White, 22 Tenn. App. 1, 115. S.W. 
2d 249. 


In the application of the principals for 
their bond as curators, there was an agree- 
ment that the surety may be discharged 
from liability under their bond upon its 
request. The opinion stated that as be- 
tween the principals and the surety such 
agreement was enforceable when it did not 
destroy the rights or interests of the minor 
or of the public which had already come 
into existence through acts of the princi- 
pals; and that the Court was always in the 
position, when it did discharge the surety 
as to future liability, to save and reserve 
such rights as might have accrued. 


The opinion adopted the ruling of the 
Kansas City Court of Appeals, in the case 
of Massachusetts Bonding and Insurance 
Co. v. Simonds-Shields-Lonsdale Grain Co., 
supra, in the following words: 
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“. . . The application for the bond 
could be considered as a separate docu- 
ment in any proceeding wherein the 
rights of third parties for whose benefit 
the bond was given should be concerned, 
but that where the question is solely what 
are the rights of the parties inter sese 
with regard to the relation of principal 
and surety existing between them by rea- 
son of the bond and the continuance of 
that relation, the application for the 
bond is the controlling portion of the 
contract, subject, however, to the rights 
of the public. The court pointed out 
that in a controversy solely between the 
principal and the surety, the application 
for the bond is the controlling feature of 
the contract, and, in the very nature of 
things, an important element of the con- 
tract as well as a weighty inducement 
leading the surety to agree to enter into 
the obligations of the bond without 
which the surety might reasonably, and 
doubtless would, refuse to enter into the 
bond; that under any other view the 
surety would become. a perpetual surety, 
regardless of the changed conditions 
which the distant future might bring 
forth, such as the increased cost of furn- 
ishing such suretyship, or any other of 
the innumerable changes to which the 
infinite variety of human circumstances 
may subject the parties to the bond as 
principal and surety.”— 


The Court determined that the possible 
difficulty of securing another surety on 
their bond by the co-curators should not 
be a reason to deny the petition of the 
surety even if there existed rights or inter- 
ests which might be adversely affected. An 
opportunity having been given to show to 
the Court good cause why the surety should 
not be discharged, such discharge should 
be granted, as the judgment will discharge 
and release the surety only from future lia- 
bility under the bond, and will not and 
cannot affect the rights of any person or 
the public which shall have arisen or 
accrued prior to the date that such judg- 
ment has been granted. The opinion: fur- 
ther stated that the surety cannot lawfully 
be compelled to remain on the bond against 
its will in the face of the agreement in the 
application and the surety’s compliance 
with the statutory requirements, any more 
than it could have been compelled to be- 
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come surety against its will in the first in- 
stance. 

This decision is a valuable one in clari- 
fying the law in those cases where the 
rights of the parties are dependent upon 
the proper exercise of its discretion by the 
Probate Courts. The parties presented the 
Court with a well-briefed case, and in this 
opinion the Court aptly points out that 
there is a distinction between the line of 
cases in which is involved the interests of 
principals and surety on one side and third 
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parties -on the other, and this case where 
the relationship is between the principals 
and their surety as found in the contract in 
the bond application signed by the princi- 
pals. The opinion can well be carefully 
studied because of the importance that this 
Court placed upon the bond application 
and the information that is expected to be 
found therein. To the surety it empha- 
sizes the need of a completed application 
before the bond is executed. 


A Survey of Master and Servant Liability and Insurance 
Coverage Under Admiralty Jurisdiction 


By Asa A. ANDREWS, 
Attorney for Lumbermens Mutual Casualty Company, 
Chicago, Illinois 


ECTION 2 of Article III of the United 

States Constitution provides that the 
judicial powers of the United States shall 
extend to all cases in law and equity aris- 
ing under the United States Constitution 
and to all cases of admiralty and maritime 
jurisdiction. 

Under this Constitutional provision Con- 
gress has provided (28 U.S.C.A. 371) that 
the jurisdiction so conferred upon the Dis- 
trict Courts shall be conclusive in “all civil 
causes of admiralty and maritime jurisdic- 
tion, saving to suitors in all cases the right 
to a common law remedy where the com- 
mon law is competent to give it.” 

One effect of this Constitutional pro- 
vision has been, broadly, to deprive the 
states of jurisdiction of legal controversies 
arising out of acts occurring upon ships 
floating upon navigable waters. 

Admiralty cases and admiralty jurisdic- 
tion is as old as navigation itself, and as the 
cases have arisen, the Admiralty and Mari- 
time Law, as distinguished from the com- 
mon law as it has existed for ages has been 
adopted with qualifications as the Law of 
the United States. 

Cases of tort generally on the high seas 
have always been held to be within the 
jurisdiction of the admiralty. The general- 
ly controlling question is the place where 
the cause of action arises and that place 
must be the waters which are subject to the 
admiralty jurisdiction. There is, and al- 


ways has been, a great deal of controversy 
as to where common law jurisdiction ends 
and admiralty jurisdiction begins. In ad- 
miralty, it is a general rule that a ship is 
liable in rem for torts and cases of personal 
injury fall within this rule and under vary- 
ing circumstances therefore, personal in- 
jury cases in admiralty may be brought in 
rem against the ship or in personam against 
the owner or both. 

In cases in admiralty, the action is based 
upon the unseaworthiness or defective con- 
dition of the vessel or her equipment. In 
such cases, the liability for injuries arises 
out of the neglect to supply a seaworthy 
vessel and is not dependent upon reason- 
able care but is absolute. (Sellon Admin- 
istratrix v. Great Lakes Transportation 
Company, United States Circuit Court of 
Appeals 1937). 

The so-called “Jones Act” was passed by 
Congress in 1920 and the effect of this act 
is to adopt the Federal Employers’ Lia- 
bility Act as an additional remedy for sea- 
men. 

In the same year, namely in 1920, the 
“Death on the High Seas Act” was passed. 
This act provides that in regard to the 
death of a person caused by a wrongful act, 
neglect or default occurring upon the high 
seas beyond a Marine League from the 
shore, the personal representative of the 
deceased may maintain a suit for damages 
in the District Court of the United States 
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in admiralty for the exclusive benefit of 
certain heirs, including the deceased’s wife. 
husband, parents, child and others, that the 
recovery in such suit shall be a fair and just 
compensation for the pecuniary loss. 

There is another action available to an 
injured seaman or sailor. It is what. is 
known as “Maintenance and Cure.” Brief- 
ly, this is an adoption of a rule dating from 
very ancient times when a sailor who had 
fallen ill or been injured in the service of 
the ship was entitled to wages and to his 
maintenance and cure at least as long as 
the voyage was continued and this, whether 
the injury was occasioned by negligence, 
his own or anothers, or by simple. accident. 
Both the vessel and the owner are liable in 
the sailor’s action to recover such mainten- 
ance and cure. 


To briefly summarize the causes of action 
exclusive of the rights under the United 
States Longshoremen’s Act available to sea- 
men, they are as follows, namely: 


1. Damages under admiralty jurisdiction 
either in rem against the ship, or in 
personam against the owner, or both. 


2. Damages under the Jones Act. 


3. In death cases, damages under the 
“Death on the High Seas Act.” 

4. Maintenance and Cure which may be 
enforced in any court having admiral- 
ty jurisdiction. 


In 1917 Congress attempted to bring cer- 
tain classes of employees engaged in mari- 
time employment under the State Work- 
men’s Compensation Acts by passing an 
Act so providing. This Act was aimed at 
the same class of employees now covered 
under the Longshore Act. 


In the case of Knickerbocker Ice Com- 
pany v. Stewart, 253 U.S. 149, the United 
States Supreme Court held this Act uncon- 
stitutional. 

In the Knickerbocker case, the Court laid 
down the formula or doctrine that the Con- 
stitution itself adopted and established as 
part of the Laws of the United States ap- 
proved rules of the General Maritime Law, 
and empowered Congress to legislate in 
respect to them and other matters within 
the admiralty and maritime jurisdiction, 
and that it took from the States all power 
by legislation or judicial decision to contra- 
vene the essential purpose of, or to work 
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material injury to the characteristic fea- 
tures of such law. 

The United States Supreme Court in 
this case concluded that Congress had un- 
dertaken by this legislation to permit appli- 
cation of Workmen’s Compensation Laws 
of the several states to injuries within the 
admiralty and maritime jurisdiction which 
was beyond the power of Congress and that 
in this respect Congress was not permitted 
to delegate its authority to legislate. 

The present so-called United States Long- 
shoremen’s and Harbor Workers’ Compen- 
sation Act was passed in 1927. 

The purpose of the Longshore Act is to 
substitute its provisions, namely, those of 
a Workmen’s Compensation Act, in place 
of a right of action in admiralty or a right 
of action under the Jones Act insofar as 
injuries occurring upon the navigable 
waters of the United States may be con- 
cerned, with the exception of injuries oc- 
curring to: 


A. A master or member of the crew of 
any vessel or 

B. An officer or employee of the 
United States. 


The Longshore Act is aimed to provide 
compensation coverage for persons engaged 
in loading and unloading ships and for per- 
sons engaged in effecting repairs to, and 
servicing ships. 

To briefly summarize this Compensation 
Act it may be said that it affords compara- 
tively broad coverage. 

The Act pays compensation upon the 
basis of 66-2/3% of the wages, minimum 
compensation rate $8.00; maximum com- 
pensation rate $25.00. 

The limit for temporary total disability 
or permanent partial disability is $7,500 
and in addition thereto $7,500 in fatal 
cases. The Act contains a specific schedule, 
that is, a schedule pertaining to specific in- 
juries such as amputations of arms and 
legs, paying compensation all the way from 
280 weeks for an arm at the shoulder down 
to 7 weeks for the loss of a little finger, in 
addition to the compensation payable for 
temporary total disability or the healing 
period, the total subject to the maximut: 
disability limit of $7,500. 

The medical provision is unlimited. 

There is a seven day waiting period. 

The Act is administered very effectively 
by an Administrative Commission or Board. 
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The Longshore Act has what is known 

as a Second Injury Fund financed in the 
usual way, namely, by means of payments 
into the fund in cases of deaths without 
dependents. . 
. In case of injury which of itself would 
cause permanent partial disability but 
which, combined with previous disability, 
causes permanent total disability, the em- 
ployer is liable only for the disability 
caused by the subsequent injury; addition- 
al compensation as for permanent total 
disability to be paid out of the Second In- 
jury Fund. 

The Longshore Act is compulsory rather 
than elective or covering only a certain 
limited number of employments. 


The Longshore Act covers Occupational 
Diseases by interpretation very broadly not 
limited to any schedule. 

Payment of the benefits under this Act 
is secured by means of insurance in an 
authorized company with alternate power 
of self-insurance. 

By means of a separate Workmen’s Com- 
pensation Law known as the “Defense 
Bases Act” enacted by the 77th Congress, 
known as Public Law 208 and effective 
August 16, 1941 and amended by Title III 
of the Act of December 2, 1942, Public Law 
784, 77th Congress, the benefits payable 
under the Longshore Act are made payable 
at certain Government Military, Air and 
Naval Bases acquired from foreign coun- 
tries after January 1, 1941; also, on Govern- 
ment land used for military or naval pur- 
poses in territories or possessions outside 
Continental United States including Alas- 
ka, the Philippine Islands, and the Panama 
Canal Zone; also, upon any public work in 
any territory or possession outside the Con- 
tinental United States if such employee is 
engaged in employment at such place un- 
der the contract of a contractor or any sub- 
contractor with the United States except 
employees of such contractor or sub-con- 
tractor engaged exclusively in furnishing 
materials or supplies; also, under contracts 
entered into with the United States or any 
Executive Department, independent estab- 
lishment or agency in regard to work to be 
performed outside of the United States un- 
der certain circumstances as more fully des- 
cribed in the Act. 

Title I of the Act of December 2, 1942 
referred to above, namely, Public Law 784, 
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also provides that in cases of injury to or 
death of the following persons, namely: 


1. Persons employed by a contractor 
within the United States, if such per- 
son is an employee specified in the Act 
(Public Law 208) and no compensa- 
tion is payable with respect to such in- 
jury or death under Public Law 208; 

2. Persons engaged by the United States 
under a contract for personal services 
outside the United States or in Hawaii, 
Alaska, Puerto Rico, or the Virgin Is- 
lands; 

3. Persons employed as civilian em- 
ployees of a post exchange or ships ser- 
vice store outside the United States or 
in Hawaii, Alaska, Puerto Rico, or the 
Virgin Islands 


if such injury or death results from a war 
risk hazard whether or not in the course 
of employment compensation is paid by the 
United States in accordance with the sche- 
dules provided in the Longshore Act. 

The same benefits are also payable to 
and upon behalf of the same classification 
of persons on account of detention or cap- 
ture. 

By Public Act 419, 70th Congress, effec- 
tive July 1, 1928, the Longshore Act was 
made effective as a Workmen’s Compensa- 
tion Act in the District of Columbia. 


Section 3 of the Longshore Act provides 
that compensation is payable under the Act 
only if the disability or death results from 
an injury occurring upon the navigable 
waters of the United States including any 
dry dock and if recovery for the disability 
or death through Workmen’s Compensa- 
tion proceedings may not validly be pro- 
vided by State Law. 

The Act also provides that no compen- 
sation shall be payable in respect to the 
disability or death of a master or member 
of a crew of any vessel or an officer or em- 
ployee of the United States. 

Interpretation of the term “Master or 
member of a crew” has been quite a bone 
of contention. It is, of course, extremely 
important because upon this construction 
or interpretation hinges the question of 
whether the case comes under the Long- 
shore Act on the one hand, or whether the 
man’s remedy is in admiralty or under the 
Jones Act on the other. 

The latest authority on this question is 
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the ‘case’ of Warner Company v.- Norton 
et al 137 Federal Reporter, Second Series, 
page 57. In this case, the Circuit Court of 
Appeals of the Third Circuit on June 17, 
1943 overruled the decision in the Diomede 
et al v. Lowe decision 87 Federal Reporter 
(2d) Page 296. 

In that case, among other things, the 
Circuit Court of Appeals decided that the 
commissioner’s conclusion that one is or 
is not a “master or member of a crew” of 
a vessel within the exclusion provisions 
of the Longshoremen’s Act is not binding 
upon the reviewing Court if the basic facts 
found by the Commissioner rightly called 
for a different conclusion. Also that the 
determining factors as to whether a barge- 
man is a “master or member of a crew” of 
a vessel within the exclusion provision of 
the Longshore Act are the duties he is 
called upon to perform and the circum- 
stances under which he was required to 
perform them and that where the duties of 
the bargeman pertain to the welfare and 
operation of a vessel, the bargeman is a 
“seaman” and as such is the “master” or 
“member of a crew” of the vessel within 
the exclusion provisions. Anyone who is 
going to handle claims under the Long- 
shore Act should read this decision. 

In determining whether a case comes un- 
der the Longshore Act or under the State 
Act, we must bear in mind that a compen- 
sation case under the Longshore Act is one 
that would have come under admiralty 
jurisdiction before the passing of the Long- 
shore Act, that it is a case in which the 
State .has no jurisdiction because of the 
Constitutional limitation of Section 2 of 
Article III quoted herein. 

We ‘have already referred to the pro- 
visions of Section 3 of the Longshore Act 
and Paragraph 4 of Section 2 defines the 
term employer as follows: 


“The term ‘employer’ means an em- 
ployer any of whose employees are em- 
ployed in maritime employment, in 
whole or in part, upon the navigable 
- waters of the United States.” 


From the foregoing, it is apparent that 
to come under this coverage: 


‘1..The accident must be on navigable 
waters. ’ 
2. The employment must be maritime. 
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‘3: The injury must occur under circum- 

': stances which preclude the State Com- 
pensation. Law from providing re- 
covery. 


Originally it was thought that if a case 
happened upon navigable water and the 
man was not a master or member of the 
crew, a seaman, that the case came under 
the Longshore Act. 

Due to the requirements 2 and 3 men- 
tioned however, some difficult cases have 
been presented. We have been presented 
with cases where the place brought the 
case within the jurisdiction of admiralty 
over torts, but in which it did not follow 
that the employment was maritime, or 
that the State Law was precluded. This 
situation has created a theory that where 
the accident occurred upon navigable 
water, yet if the work being done is a mat- 
ter of “purely local concern,” the State Law 
is not precluded. 

Out of this theory has been produced a 
long line of cases and there certainly is 
some confusion. 

In the case of Frankel v. Bethlehem Fair- 
field Shipyard, Inc., United States Circuit 
Court of Appeals, Fourth Circuit, decided 
December 26, 1942 wherein a man was in- 
jured aboard of a launched ship which was 
probably 98% completed it was held that 
since a contract for the building of a ship 
is not maritime in character, a tort arising 
out of work on a launched but incompleted 
vessel also lacks maritime flavor, despite 
the fact that the vessel is lying in navigable 
waters. 

Also in the case of New Amsterdam Cas- 
ualty et al v. McManigel, Circuit Court of 
Appeals decided January 11, 1937 it is held 
that the same theory is applicable to the 
building of a lighthouse. 

It has now been held that accidents oc- 
curring upon a gangplank come under the 
jurisdiction of the Longshore Act if the 
work being done is maritime in nature. 
Travelers Insurance Company v. Branham, 
136 Federal (2) 873 and, the United States 
Employees’ Compensation Commission has 
taken the position that gangplank cases are 
under the Longshore Act. 

The Standard Workmen's Compensation 
and Employer’s Liability Policy, as we 
know, provides dual coverage, namely: 


(1) Agreement 1A. Workmen’s Com- 
pensation Insurance covering the em- 
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ployer’s liability under any Workmen's 
Compensation Act cited and described 
in an endorsement attached to the pol- 


icy. 


(2) Agreement 1B. Indemnity for the 
employer’s liability at law for damages. 


Thus in respect to any maritime risk we 
provide: 


1. Compensation coverage covering the 
employer’s liability under the local 
State Compensation Act by an appro- 
priate State Endorsement citing and 
describing the Compensation Law of 
that particular state. 


2. Compensation covering the employer’s 
liability under the Longshore Act by 
means of an appropriate endorsement 
citing and describing the Longshore 
Compensation Act. 


3. Indemnity under Agreement 1B cov- 
ering the employer’s liability to res- 
pond in damages: 1l—under admiralty, 
2—under the Jones Act, 3—under the 
Death on the High Seas Act. 





It is not the intention of the companies 
to insure an employer’s liability to pay 
maintenance and cure. It has never been 
believed prior to this time that this lia- 
bility upon the part of the employer is 
covered under the Standard Workmen’s 
Compensation and Employer’s Liability 
Policy because it is not compensation cov- 
ered under 1A and it is not really liability 
imposed upon the employer by law to pay 
damages that would be covered under 1B. 

However, to be on the safe side in respect 
to vessel risks classifications, this coverage 
is expressly denied. 

In respect to the ordinary stevedoring 
risk or in respect to the ordinary risk ren- 
dering other service to ships, the Standard 
Workmen’s Compensation and Employer’s 
Liability Policy with the State Compensa- 
tion Endorsement and the Longshore Com- 
pensation Endorsement is usually deemed 
sufficient because we are not really con- 
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fronted with employment of sailors or per- 
sons likely to be so classified. 

In respect to risks of the vessels classifi- 
cation, however, the coverage is usually 
written under one of two methods which 
for convenience has been classified as Cov- 
erage I and Coverage IT. 

When Coverage I is written, we issue: 


1. The Standard Workmen’s Compen- 
sation and Employer’s Liability Policy. 
2. The State Compensation Endorse- 
ment. 
3. The Longshore Endorsement. 
4. The “Vessel Risks—Limitation of Lia- 
bility Endorsement” which: 
A. Expressly limits the company’s lia- 
bility under 1B to a specific sum. 
B. Expressly excludes coverage for 
maintenance and cure. 


When Coverage II is written, we use: 


1. The Standard Workmen’s Compensa- 
tion and Employer’s Liability Policy. 
2. The State Compensation Endorse- 

ment. 

3. The Longshore Compensation En- 
dorsement. 

4. The Voluntary Compensation En- 
dorsement which: 

A. Agrees to voluntarily pay the pro- 
provisions of a designated Compen- 
sation Act in admiralty cases. 

B. Expressly limits the liability under 
Agreement IB to a definite sum. 

C. Expressly excludes coverage for 
maintenance and cure. 


It is interesting to note that in a recent 
decision, namely the case of Dryden v. The 
Ocean Accident and Guarantee Corpora- 
tion, Ltd., United States Circuit Court of 
Appeals, 7th Circuit, decided October 26, 
1943, the Circuit Court of Appeals has held 
that maintenance and cure is covered un- 
der Agreement 1B of the Standard Work- 
men’s Compensation and Employer’s Lia- 
bility Policy. The policy in this case how- 
ever did not contain either of the limiting 
endorsements we have mentioned. 





